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SUMMARY OF FACTS  
 
The parties entered into a non-exclusive dealership agreement where the respondent would 
deliver spare parts and products to the applicant for retailing. The applicant would then sell these 
products and parts, as well as offer services to Honda customers in the Kisii area. All deliveries 
were made subject to an advance payment from the applicant. A dispute later arose between 
the parties. This was on account of the applicant mispresenting payment by sending fraudulent 
bank slips to the respondent. When the case was referred to arbitration as per the agreement of 
the parties, the applicant challenged the award. The challenge was based on the fact that there 
were ongoing criminal allegations against the director of the applicant on the same matter, 
leading the applicant to believe that the arbitrator was determining issues beyond their scope as 
per section 35 (2)(a)(iv) of the Arbitration Act. The applicant also contested the award because 
the payment of interest was set on a date that preceded the start of the dispute between the 
parties.  
 
ISSUES  
 
1. Whether the arbitrator decided on a criminal matter that was beyond the scope of their 
jurisdiction.  
2. Whether the arbitrator had the power to award interest on a date that preceded the dispute 
between the parties.  
 
ANALYSIS AND DETERMINATION  
 
In making a decision as to the arbitrability of the case in light of the criminal proceedings, the 
court declared that in general, actions in rem will be non-arbitrable while actions in personam 
will be amenable to arbitration. This latter form of actions also comprises of contractual 
relationships between persons, as was the case in the current suit. Additionally, the court listed 
other matters that may be considered non-arbitrable, such as fraud. Nonetheless, for fraud to be 
determined as non-arbitrable, it was necessary for the parties to show three disjunctive elements. 
First, the parties had to show that the fraud gave rise to serious criminal allegations. If not, the 
parties had to demonstrate that the presence of fraud gave rise to complex issues. Lastly, the 
parties had to illustrate that the amount of evidence required to prove these allegations was too 
extensive for a private forum such as arbitration, making a civil court the most suited forum for 
dispute resolution.  
 

 



 
 

The court went on to identify the dispute between the parties as an action in personam, since 
the respondent sought to claim a sum of money which was enforceable against the applicant 
alone owing to their contractual relationship. It also opined that the matter was arbitrable 
because the fraud in question was not complex in nature. The arbitrator was keen to note that 
the applicant’s conduct was fraudulent as they offered inauthentic bank slips of advance 
payments to the respondent. While issuing the award, the arbitrator was careful not to declare 
any criminal liability based on the evidence. To that end, the court found the arbitral tribunal to 
be within its jurisdiction while issuing the award, despite the ongoing criminal allegations against 
the applicant’s director.  
 
On the second issue, the applicant had objected to the award on the basis of the arbitrator 
ordering them to make payment of sums before the date on which the dispute arose. While the 
dispute between the parties begun on the 18th of August 2017, the arbitrator ordered for 
payment commencing from 24th of August 2016. Under section 32C, the arbitrator had the 
discretion to award interest based on the date, the rates, and the rests that they deemed fit, with 
due regard to the agreement of the parties and the rules of law applicable to the dispute at hand. 
In view of this provision, the court held that the applicant was obligated to pay interest as 
specified by the arbitrator’s award.  
 
HOLDING  
 
The court held that the arbitral award was enforceable against the applicant.  
 
RATIONALE  
 
The court arrived at its decision by considering the arbitrability of fraud. As per the tripartite 
disjunctive test of deciding the arbitrability of fraud, the court held that the matter was arbitrable 
since it did not give rise to complex issues before the tribunal. Further, it was more desirable to  
uphold arbitration agreements between parties in order to prevent an erosion of faith in 
arbitration as a dispute resolution mechanism in the commercial world.  
 
CASE RELEVANCE  
 
As per section 35 (2)(a)(iv), an award may be challenged if the arbitrator has exceeded the scope 
of the matters referred to arbitration. This generally includes criminal proceedings. However, 
mere fraud as a criminal proceeding will not bar the arbitrator from exercising their jurisdiction 
where the fraud in question is in line with the tripartite test for illustrating the arbitrability of 
fraud.  
 
Section 32 (c) of the Arbitration Act gives the arbitrator power to decide upon the interest and 
the terms therein when issuing an award. It matters not whether the interest was awarded from 
the date that preceded the dispute.  
 


