
 
 

 CASE LAW SUMMARY  
CIVIL SUIT 388 OF 2000 
GLENCORE GRAIN LTD V TSS GRAIN MILLERS LTD [2002] EKLR  
  
RUING DATE: 5TH JULY, 2002  
 
BRIEF FACTS  
 
By a sale agreement dated 18th June, 1998, Glencore Ltd agreed to sell and deliver to TSS Millers 
Ltd 10,000 metric tons in sellers option of US No 2 White corn. Delivery was to commence 
immediately upon Glencore Ltd’s release order but latest on 31st July, 1998, in 50/90 kg 
polypropylene bags. The price was agreed at USD 180 per metric ton ex sellers warehouse, 
Mombasa. Payment was by means of an irrevocable sight Letter of Credit to be opened in favour 
of Glencore Ltd within full workable 7 days from the date of signing the contract.  
 
On 1st July and on 24th July, 1998 Glencore Ltd wrote to TSS Millers Ltd reminding them that they 
had failed to open up the Letter of Credit within the 7 days agreed, but the latter did not respond. 
Glencore Ltd were according to the said contract supposed to either terminate or expressly extend 
the delivery period. They did neither as the records confirm.  
 
Glencore decided to ‘amend’ the contract, unilaterally. Instead of supplying US No 2 White Corn 
of the quality described in the first signed contract, they decided to supply White Maize of South 
African origin which was found to be totally unfit for human consumption by SGS Kenya Ltd. They 
fixed their own price at USD 175 per metric ton instead of USD 180 per metric ton. Under the 
purported amended contract they required TSS Millers Ltd to open a Letter of Credit within the 
workable days before 15th August 1998.  
 
TSS Millers Ltd declined to accept and sign the proposed amended contract and also declined to 
comply with the request to open up a Letter of Credit. This remained the position until the 12th 
November, 1998 when Glencore Ltd proceeded to treat TSS Millers Ltd to be in breach of the 
contract and to refer the breach to Gafta for arbitration- whose result is the Arbitral Award dated 
22nd March, 2000, in favour of Glencore Ltd and which is the subject of the two applications before 
the court.  
 
The applicant filed an application seeking leave to enforce an international arbitral award as if it 
were a decree of the court under section 36 of the Arbitration Act while the respondents sought 
orders challenging enforcement of the arbitral award and setting it aside altogether. The 
respondents argued inter alia, that the arbitral award was based on an amended contract that was 
not agreed on by the parties, that the arbitral award dealt with issues not provided in or 
contemplated by the contract; and that the applicant did not show to be basing its application upon 
any grounds as required under order 50 rule 7 of the Civil Procedure Rules and that the  
arbitral award had been filed out of time and that the award being enforced would be contrary 
to public policy - the maize which the applicant purported to sell and which was the subject of the 
dispute had been found to be unfit for human consumption. Furthermore, the respondents argued 
that the application was not supported by an affidavit as required by law.  
 
 
 

 



 
 

ISSUES  
 
1. Whether the Arbitral Award should be recognized and enforced as a decree of the Court?  

2. Whether the Arbitral award should be set aside?  

 
RULE  
 
The Arbitration Act, sections 36 and 37  
Stamp Duty Act (cap 480) section 23, 20 & 21  
The Civil Procedure Rules, Order 50 Rule 7  
 
HOLDING  
 
The Application to the court to enforce the arbitral award as a decree of the court was disallowed 
and the Court allowed the Application to reflect the arbitral award and set aside the Arbitral 
Award.  
 
RATIONALE  
 
The Court’s reasoning behind its holding was as follows:  
 
1. The requirements under Order 50 Rule 7 of the Civil Procedure Rules are mandatory. The applicant’s 

application was accordingly not based on any facts or evidence as it should under the Civil Procedure 

Rules.  

2. The application was not supported by a valid affidavit thus should be dismissed.  

3. The Arbitral Award was not filed in its original form nor was it authenticated as required by section 

36(2) (b) of the Arbitration Act. This therefore rendered the arbitral award inadmissible in evidence 

for purposes of recognition and or enforcement  

4. The failure to include the arbitration rules to the arbitration agreement and award was fatal to the 

application and rendered the arbitral award unenforceable.  

5. Since the award was a foreign award, it would have had to have been stamped for payment of stamp 

duty (as required by Sections 19 and 23 of the Stamp Duty Act) before being enforced.  

6. Gafta had no authority to select an arbitrator or two arbitrators on behalf of TSS Millers Ltd and doing 

so was contrary to the mandatory provisions of section 37(1) (a) (iii), and consequently rendered the 

award not recognizable and not enforceable within the section.  

7. Courts cannot be used to enforce the arbitral award the subject of these applications, which were illegal 

or void or immoral therefore against the public policy of Kenya. The Court was of the opinion that the 

issue of unfitness of the maize for human consumption from the arbitral award record, was not 

considered and determined by the Tribunal. Had the Tribunal considered this matter of refusal by TSS 

Miller Ltd to open the Letter of Credit, it would have established the cause to be that the maize to be 

supplied was not fit for human consumption of the Kenyan public, which would be against the public 

policy of Kenya. The Tribunal would then have not enforced it. Further, although it is Kenya’s public 

policy to enforce international Arbitral treaties and agreements, the court must balance the competing 

rights; the public policy in protection of matters in favour of international arbitral awards, contracts or 

judgments and public policy in protection of matters more favourable to the welfare of Kenyan people.  

CASE RELEVANCE  
 



 
 

In matters that touch on public policy, Courts will have authority to examine the award even at the 
stage of enforcement to determine whether or not the Arbitral Tribunal had jurisdiction in respect 
of the disputes relating to the underlying contract.  
 
The court cannot enforce an award arising from what it has found to be an award in respect of an 
illegal or tortious or immoral contract within the meaning of the words as used in respect to such 
contracts relating to or against public policy. 


