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SUMMARY OF FACTS  
 
The Appellant had applied for an order at the High Court to enforce an arbitral award as a 
judgment of the court. The Respondent claimed that the award was incomplete as the arbitrator 
had not provided for costs. The court was satisfied that the application was premature because the 
arbitrator had not determined all the questions referred to him including the matter for costs. 
Accordingly, the application was dismissed.  
 
Aggrieved by the decision, the Appellant lodged an appeal through a chamber summons 
application at the Court of Appeal based on the following grounds:-  
 
1. The High Court Judge erred in law and fact by finding that the Arbitrator’s award was final, 

binding and capable of recognition by the High Court as a judgment of the court;  

2. The High Court judge erred in law by failing to consider and analyse the conditions stipulated 

under Section 36 of the Arbitration Act, 1995 which conditions were already satisfied by the 

Appellant in the application before the court and by so doing he arrived at a wrong decision;  

3. The High Court Judge erred in law by failing to appreciate the fact that non-apportionment of 

costs payable by the Respondent in the final award was not one of the conditions stipulated 

under the provisions of Section 37(1) of the Act;  

4. The High Court Judge erred in law and in fact by misinterpreting and applying the provisions 

of Section 32(6)(a) of the Act;  

5. The High Court Judge erred in law by failing to hold that the Arbitrator was functus officio the 

moment the arbitral proceedings terminated;  

6. The High Court Judge erred in law by failing to hold that the arbitral award was a final award 

and had terminated the arbitral proceedings;  

 
In opposing the appeal, the Respondent stated as follows:-  
 
1. That by the time the Appellant filed its application, the Arbitrator had not yet issued any 

additional award on the outstanding issue of costs and therefore, there was actually no “Final 

Award” capable of being enforced;  

2. That what the appellant was asking the court to do is to issue a “blank cheque” or “open-

ended” type of judgment which could expose the Respondent to prejudice upon execution for 

an unspecified amount of money in respect of the said judgment;  

3. That the award has been partially satisfied and the appellant did not indicate in its application 

what part of the award had been partially satisfied and the issue of costs was still outstanding;  

4. That Section 32(6) of the Arbitration Act expressly provides that the costs and expenses of 

arbitration shall be determined and apportioned by the arbitral tribunal;  

5. That because no final decision has been made by the arbitrator on the issue of costs, the award 

is a partial award and not a final award.  

 



 
 

 
In concluding the Respondent urged the court to uphold the ruling by the High Court Judge and to 
dismiss the appeal.  
 
ISSUES  
 
Whether a partial arbitral award can be recognized and enforced by the High Court?  
 
ANALYSIS/DETERMINATION  
 
The Court of Appeal found merit in the reasoning that a final award ought to have determined all 
the issues referred to the arbitrator for consideration. They found that the Arbitrator’s award was 
indeed a partial award and that a final arbitral award could only come into existence only after 
the quantum of costs of the arbitration reference has been determined.  
 
RULING/HOLDING  
 
The court held that since the Arbitrator’s award had not determined all the issues, the arbitrator did 
not become functus officio as the award reserved costs for consideration and agreement by the 
parties or the taxation master  
 
RATIONALE  
 
In reaching its decision, the Court of Appeal stated as follows:-  
 
“We find merit in the reasoning by the learned judge. There can only be one award from a decision 
and determination of an arbitrator; this is not to say that the one award cannot be contained in two or 
more documents or made at different times. What we say is that the one award must be final or 
composite award that determines all issues referred to the arbitrator for consideration. An award does 
not become final merely cause the word “final” has been inserted as its heading; an award is final when 
all issues for consideration have been canvassed and a finding or determination made.”  
 
CASE RELEVANCE  
 
A party cannot litigate in instalments. Courts must discourage piecemeal litigation over the same 
subject matter and a party should not be vexed twice over the same issue. The High Court cannot 
recognize a partial award and then later through another application recognize and enforce 

costs relating to the same arbitral proceedings.  

The High Court can only recognize and enforce a final award by an arbitrator if the award does 
not reserve any matter for consideration by the arbitration or any other person.  
 


