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SUMMARY OF FACTS  
 
The Applicant contracted the Respondent to undertake renovation and additional works. A dispute 
subsequently arose as to the payments that ought to be made by the Applicant to the Respondent. 
When the parties could not agree, the Respondent notified the Applicant of the intention to invoke 
the arbitration agreement in the contract.  
 
Walter Aggrey Odundo was appointed as the sole arbitrator. The Applicant quickly raised an 
objection to the Arbitrator’s jurisdiction but, having heard both parties, the Arbitrator dismissed the 
objection prompting the Applicant to move the court for a determination of the same question.  
 
In particular, the Applicant’s case was that the Respondent failed to comply with the mandatory 
preceding step of notifying the Applicant that a dispute subsisted and thus no arbitration could be 
commenced or prosecuted pursuant to an express and specific clause in the contract between the 
parties.  
 
The Respondent opposed this claim averring that it acted within the time limits of the said clause. 
Furthermore, the Respondent argued that since the Applicant participated in the arbitration process, 
they were estopped from contesting the Arbitrator’s jurisdiction pursuant to the provisions of Section 
5 of the Arbitration Act.  
 
ISSUES  
 
Whether the arbitral tribunal had the jurisdiction to entertain and determine the dispute between 
the Applicant and the Respondent? 2  
 
ANALYSIS/DETERMINATION  
 
The Judge declined to accede to the Respondent’s request to find that the Applicant had waived 
the right to object pursuant to Section 5 of the Act. He opined that it could not be deemed that the 
Applicant had waived the right to object to jurisdiction as the appropriate forum for raising the 
objection was before the arbitrator and at the time it was raised.  
 
The Judge then turned to the timelines prescribed by the aforesaid clause in the contract between 
the parties which was in respect of notifying a party that a dispute subsisted before the dispute 
could be referred to arbitration. The Judge interpreted the timelines strictly and held that the 
notification given by the Respondent to the Applicant was beyond the prescribed time limit. The 
Judge opined that when the Respondent triggered the arbitration process and caused the 
appointment of the Arbitrator, an important step in the process had not been undertaken within the 
prescribed time.  

 



 
 

Therefore, the Judge held that the Arbitrator had no jurisdiction to entertain, hear and determine 
the dispute between the parties.  
 
RULING/HOLDING  
 
The Judge held that the Applicant succeeded in showing and convincing him that there was a want 
of jurisdiction on the part of the arbitral tribunal. In other words, the Judge held that the tribunal 
was non-conveniens. The Applicant’s Application was allowed and the arbitral tribunal’s ruling that 
it had the jurisdiction to entertain and determine the dispute was set aside.  
 
RATIONALE  
 
The Judge was of the school of thought that in determining whether an arbitral award has jurisdiction 
or not, the court ought to interrogate four issues:  
 
1. Is there a valid arbitration agreement?  

2. Is the arbitral tribunal properly constituted?  

3. Have the parties submitted themselves to arbitration in accordance with the arbitration 

agreement?  

4. Are the matters submitted to arbitration arbitrable and within the scope of the arbitration 

agreement?  

 
In this case, the Judge opined that the Applicant faltered on the third ground regarding parties 
submitting themselves in accordance with the Arbitration Agreement.  
 
Regarding his strict interpretation of the time limits, the Judge was of the view that he had no 
powers to redraw the contract and extend the time limits.  
 
CASE RELEVANCE  
 
Section 17 of the Act grants an arbitral tribunal the competence to rule on its own jurisdiction. This 
is known as the Competence-Competence (Kompetenz-Kompetenz) principle. According to Section 
17(2) of the Act, a party raising an objection to the arbitral tribunal’s jurisdiction is to do so not 
later than the submission by the party of a statement of defence.  
 
Section 17(c) of the Act vests the court with the power to determine whether an arbitral tribunal has 
jurisdiction. The power may only be exercised once a party has raised an objection before the 
arbitrator and the objection was subsequently declined  
 


