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SUMMARY OF FACTS  
 
The parties herein entered into a consultancy agreement. A dispute arose and the matter was 
referred to arbitration. The final award was published in favour of the Respondent.  
 
The Applicant then filed an Application under Sections 35(2)(a)(b)(ii) and (4) of the Arbitration Act, 
the Arbitration Rules, Section 47(a) and (b) of the Public Procurement and Disposal Act, 2005 and 
Section 31(a)(b) and (c) of the Public Procurement and Disposal Regulations, 2006 seeking for the 
setting aside and/or stay of the arbitral award pending the hearing and determination of the 
Application. The Respondent on the other hand filed a Preliminary Objection contending that the 
Application is brought under the wrong provisions of the law, in bad faith and a deliberate attempt 
to delay and frustrate the Respondent from realizing the fruits of the award.  
 
In the Application, the Applicant was of the opinion that the Tribunal erred in its finding and did not 
resolve the dispute in accordance with the agreement and the laws of Kenya. The Applicant 
contended that the award offends public policy, is ambiguous, illogical and therefore unfair and 
unjust. Furthermore, the Applicant contended that the computation in the award was erroneous and 
it would suffer irreparable loss should the court fail to award the prayers sought. 
  
In opposing the Application, the Respondent maintained that the delay in releasing the award was 
the Applicant’s own fault, having inordinately delayed in making payment to the Tribunal for its 
fees, and, as such, had no claim for the delayed publishing of the award. The Respondent further 
contended that the agreement contained no provision to refer any matters arising out of the 
arbitration to the High Court and thus, that the Tribunal’s award was final and binding on the parties. 
In its Preliminary Objection, the Respondent contended that the Arbitral Tribunal acted within its 
powers in making the award and that the Applicant was attempting to obtain from the High Court 
what it could not obtain from the Arbitral Tribunal. Lastly, the Respondent contended that the court 
lacked jurisdiction to hear and determine or intervene in the matters raised.  
 
ISSUES  
 
Whether the court, in exercise of its discretionary powers, or inherent powers otherwise conferred 
upon it by law, could intervene and set aside the award?  
 
ANALYSIS/DETERMINATION  
 
The court was of the view that the Applicant failed to satisfy the court on the grounds that the award 
was made outside the scope of reference of the Tribunal.  
 
According to the Judge, the Applicant did not make out a case under the provisions of Section 
35(2)(b)(ii) of the Arbitration Act to have the award set aside for going against public policy.  

 



 
 

Thus, the Judge held that the court could not interfere with the award including the issue related to 
costs.  
 
RULING/HOLDING 
  
Consequently, the Applicant’s Application was held to lack merit and was dismissed. The 
Respondent’s Preliminary Objection on the other hand was allowed.  
 
RATIONALE  
 
The Judge was of the view that the Applicant had to show that the award was made contrary to 
justice and morality, inimical to the national interest of Kenya and inconsistent with the Constitution 
or other laws whether written or unwritten. To the court’s mind, the Applicant failed to satisfy all 
three of the above principles in its present Application.  
 
CASE RELEVANCE  
 
It is essential to look at the agreement/contract in order to determine the scope and terms of the 
reference to an Arbitral Tribunal. The Arbitral Tribunal should confine itself to the terms of the 
agreement when determining issues that are before it pursuant to Section 29(5) of the Arbitration 
Act.  
 
A party cannot ground an application to set aside an award of an Arbitral Tribunal outside the 
provisions of Section 35 of the Arbitration Act. The court does not have jurisdiction to intervene in 
any matter not specifically provided for in the Arbitration Act which includes applications purporting 
to stay an award.  
 
The court will not interfere with an arbitral award unless some real injustice or substantial diversion 
from the law can be proved.  
 


