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SUMMARY OF FACTS 

 

The parties herein had contracted for the sale and supply of 40,000 metric tons of maize. The 

applicant, NCPB, agreed to pay the respondent, Erad Suppliers, 229 USD for each metric ton of 

maize. The parties had a dispute afterwards owing to the terms of payment and delivery which led 

them to seek arbitration as per their dispute resolution agreement. According to Erad Suppliers, 

NCPB failed to open a letter of credit before the shipment of the goods. This led them to lose the 

costs of the storage fees as well as the profit they would have gained if NCPB fulfilled their 

contractual obligations. On the other hand, NCPB claimed that payment for the goods was 

independent of delivery, and they were therefore not obligated to open a letter of credit before 

shipment of the goods. Upon these arguments, the arbitrator issued their award to Erad Suppliers. 

The award stipulated that NCPB should pay Erad Suppliers 49 USD of profit for every metric ton 

of maize. It also required them to cover the costs that Erad Suppliers had incurred in storing the 

maize before shipment.  

 

Aggrieved by the award, NCPB filed an application before the High Court seeking to set aside the 

award. This was on grounds of, inter alia, the award being tainted by corrupt motives on the part 

of the respondent. NCPB claimed that Erad Suppliers did not have the capacity or the means to 

deliver the maize, and that there were no goods to be delivered by them. They were thus justified 

in withholding the payment until the goods were delivered. This was based upon their personal 

investigation which revealed that the business partners of Erad Suppliers were not involved in the 

business of selling and transporting maize. Unconvinced by the application of NCPB, the High Court 

dismissed the case.  

 

The NCPB subsequently filed an appeal before the Court of Appeal stating that the judge should 

have investigated the case anew based on the funds constituting public funds which demanded 

proper accounting. The appellant also blamed the judge for failing to consider the corrupt motives 

of the respondent whom they asserted lacked the capacity to deliver the goods. NCPB also sought 

an appeal since they had obtained new evidence that was unavailable during the High Court 

hearing. The new evidence was a parliamentary report that illustrated the contractual relationship 

between the appellant and the respondent. Counsels from both parties contended on whether the 

High Court exercised original or appellate jurisdiction when hearing cases that had been referred 

to arbitration. Counsel for the appellant asserted that the High Court exercised original jurisdiction 

because the parties had to give their prior consent before the matter was submitted to the High 

Court. Conversely, counsel for the respondent argued that the High Court exercised appellate 

jurisdiction, and as such, the court was not entitled to entertain the new evidence since new evidence 

 



 
 

could only be re-examined if the previous court had exercised original jurisdiction. This was as per 

rule 29 of the Court.  

 

ISSUES 

 

1. Whether the High Court exercised original or appellate jurisdiction over the arbitral matter. 

2. Whether the court had the discretion to admit the new evidence tendered by the appellant.  

ANALYSIS AND DETERMINATION 

 

Rule 29 of the Court specifically provides that on appeal from a superior court exercising its original 

jurisdiction, the court has the discretion to take additional evidence. Such discretion is exercised if 

the evidence meets three principles. First, the applicant must show that the evidence could not have 

been obtained with reasonable diligence at the trial court. Second, it must be shown that the 

evidence has a substantial influence on the result of the case. Lastly, such evidence must be 

apparently credible, even though it is not entirely incontrovertible.  

 

In finding that the High Court exercised original jurisdiction, the court considered section 35 of the 

Arbitration Act. This provision allows for the setting aside of an arbitral award, and not an appeal 

to an arbitral award in court. Further, the jurisdiction of the High Court emanates from the prior 

consent of the parties. The court is also restricted to questions of law when adjudicating the dispute. 

These restrictions denote the avoidance of the court to subject arbitral awards to constant judicial 

reviews.  Thus, the High Court exercised original jurisdiction over arbitral matters.  

 

The court then went ahead to analyze the second issue which was concerned with the court’s 

discretion to admit new evidence. It provided that new evidence may only be admitted where the 

court finds it to be needful. New evidence could not be admitted for the purposes of filling in gaps 

or lacunas that the applicant had in their previous hearing. Therefore, the court found that the report 

tendered by the applicant was not needful. Even if the new evidence were to be admitted, it would 

not have a substantial influence on the result of the case. For these reasons, the court declined to 

admit the new evidence.  

 

HOLDING 

 

The court found that the application of the appellant was unmerited because the new evidence that 

they sought to admit was not needful.  

 

RATIONALE 

 

The reasoning of the court was founded on the principle of finality of arbitral awards and their 

subsequent enforcement. In the court’s opinion, arbitration required courts to exercise limited 

functions over arbitral matters. This denoted that the High Court could not be assumed to exercise 

appellate jurisdiction over arbitral awards as this would open arbitral decisions to constant judicial 

review. Instead, parties were only allowed to apply to the High Court to set aside the award. An 

application for setting aside an award was narrower as it was confined to the grounds enumerated 

under section 35 of the Act. Further, the court declined to admit new evidence because it would 



 
 

lead to endless litigation. New evidence could only be admitted if it met the three principles 

required for admitting new evidence or if such evidence was deemed to be needful by the court. 

 

CASE RELEVANCE 

 

Section 35 of the Act provides that parties may approach the High Court for the setting aside of 

an award. However, the High Court does not exercise appellate jurisdiction when hearing such 

matters. Instead, it exercises original jurisdiction which allows it to admit a setting aside application 

that is confined to the grounds listed under section 35 of the Act.  

 

Rule 29 of the Court of Appeal for East Africa Rules grants the Court of Appeal the power to admit 

additional or new evidence. This includes evidence from the High Court on an arbitral matter. 

Nonetheless, this discretion is not unfettered because such evidence may only be admitted if it is 

needful or if it meets the disjunctive tripartite test for admission of new evidence (The applicant 

must show that the evidence could not have been obtained with reasonable diligence at the trial 

court; It must be shown that the evidence has a substantial influence on the result of the case; Such 

evidence must be apparently credible, even though it is not entirely incontrovertible).  

 

 

 


