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SUMMARY OF FACTS 

 

In this case, the parties had a dispute after entering into a lease agreement. The matter was 

referred to arbitration, but the respondents were unhappy with the outcome of the award. They 

subsequently made an application for setting aside the award. The applicants argued that the 

application was time barred because it was filed outside the time limitation allowed for such 

applications under section 35 (3). This provision stipulates that a setting aside application may not 

be made three months after the date of receipt of the award by the parties. The reasons for setting 

aside the award were based on section 35 (2)(a)(iv) and section 35 (2)(b)(ii). The former provision 

allows for the setting aside of an award on the basis of an arbitrator considering matters that are 

beyond the scope of matters that were referred to arbitration, while the latter provision allows for 

the same on grounds of the award being contrary to public policy.  

 

ISSUES 

 

1. Whether the respondents’ application to set aside the award was merited. 

2. Whether the grounds for setting aside the award were justified. 

ANALYSIS AND DETERMINATION 

 

The court decided that the time limitation for bringing an application for setting aside an award 

begins when the arbitrator has notified the parties that the award is ready for collection. It matters 

not whether the parties have read the actual contents of the award or obtained physical receipt of 

the award. Thus, as per the current case, the time limitation for filing such applications had already 

elapsed, and the respondents were thus time barred from bringing the setting aside application to 

court.  

 

Additionally, the court found that the two grounds upon which the application were founded were 

unsubstantiated. The first ground concerned an arbitrator who adjudged on matters that were 

beyond their scope. For this ground to be manifest in an arbitral award, the court opined that the 

applicant had to show that the arbitrator went on a frolic of their own when making the award. 

Since the respondent failed to show this, they could not rely upon this ground to seek orders to set 

aside the award. On the other hand, the second ground was based upon the award violating public 

policy. For this ground to be pleaded successfully, an applicant had to show the following. First, the 

award must be inconsistent with the Constitution of Kenya or any other laws, written or unwritten. 

Second, the award must be inimical to the national interest of Kenya. Third, the award must be 

contrary to justice or morality. This last ground considers whether, inter alia, the award was issued 

on grounds of corruption or fraud, or whether the award was founded on a contract contrary to 

public morals. The respondents’ failure to demonstrates any of these elements led the court to 

 



 
 

conclude that the award could not be set aside on the basis of violating public policy. Even where 

the respondent claimed that there were illegalities, the court found that the alleged provisions 

simply restated the rights of the applicants, and they were not inconsistent with any laws.  

 

HOLDING 

 

The judge held that the award was enforceable as the respondents had failed to show any grounds 

for setting aside the award. 

 

RATIONALE 

 

The decision of the court rested on the importance of the Arbitration Act which is an act that seeks 

to bring finality to the disputes of the parties. As a result, the High Court could not act as a Court 

of Appeal for arbitral matters, reviewing the reasoning and decision of an arbitrator without cause. 

Consequently, the awards of arbitrators are also not subject to challenge unless they manifest the 

grounds for an application to setting aside.  

 

CASE RELEVANCE  

 

- Section 35 (2)(a)(iv) provides that an award may be set aside where an arbitrator deals with 

matters that are beyond the scope of issues that the parties referred to arbitration. However, 

for a party to succeed in pleading this ground, they must illustrate that the arbitrator went on 

a frolic of their own when issuing the award. 

- Section 35 (2)(b)(ii) allows for a party to approach the High Court to set aside an award where 

it violates public policy. Nonetheless, they must prove that the award discloses at least one of 

the elements of violation of public policy which includes inconsistency with the Constitution of 

Kenya or other written or unwritten laws, harm to the national interest of Kenya or contrariety 

to justice and morality.  

  


