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SUMMARY OF FACTS  
 
The Claimant herein filed a Notice of Motion Application under the provisions of Section 35(2)(a)(iv) 
and (b)(ii) of the Arbitration Act No.4 of 1995, Rule 4(1) of the Arbitration Rules 1997, and Sections 
1A and 3A of the Civil Procedure Act seeking the setting aside of an arbitral award. The Application 
was based on the grounds that: the Award was in conflict with the public policy of Kenya; the 
Arbitrator failed to deal with all the issues that constituted his terms of the reference; the Arbitrator 
was guilty for misconduct for causing delay in publishing and delivery of the Award and; the 
Arbitral Award was a nullity ab initio in law.  
 
In response, the Respondent filed a Grounds of Opposition stating that: the attack on the Award 
fell short of then “public policy” threshold set out in law; the attack of the Award amounted to an 
appeal or review of the Arbitrator’s Award which was not permissible under the law; the 
Arbitrator’s findings on fact and law were not appealable or capable of being challenged and; 
the Application was predicated upon an illegality and ought to be dismissed.  
The Respondent further filed a Notice of Motion Application seeking to strike out the Claimant’s 
Application for being in violation of the law and contrary to public policy.  
 
ISSUES  
 
Whether or not the Claimant had demonstrated that it was entitled to the orders that it sought under 
the Arbitration Act in respect of the setting aside of the Award?  
 
ANALYSIS/DETERMINATION  
 
The Judge was of the view that from the evidence that was placed before the court, the Claimant 
did not demonstrate that the arbitral award was inconsistent with the Constitution or other laws of 
Kenya, or inimical to the national interest of Kenya or contrary to justice and morality. He was of 
the opinion that the Claimant’s arguments did not reveal that there was a violation of public policy.  
 
Moreover, the Judge held that both the Claimant’s and the Respondent’s arguments were not 
relevant or cogent at all to persuade the court to set aside the Award and the Claimant’s 
Application respectively on the grounds of the decision or proceedings by the Arbitrator were in 
conflict with public policy.  
 
The Judge also held that the Claimant did not show that the Arbitral Tribunal determined matters 
that were outside the scope of the reference to arbitration.  
 
Tus, the Judge held that the court did not have any basis for making a finding contrary to what the 
Arbitrator found. In holding so, the Judge opined that the court had no jurisdiction or power to 
determine the legality or otherwise the Arbitrator’s finding as doing so would be tantamount to re-
opening the challenge that ought to have been canvassed before the Arbitral Tribunal.  

 



 
 

 
RULING/HOLDING  
 
Consequently, the court dismissed both the Claimant’s and Respondent’s Applications as both their 
respective arguments failed to satisfy the public policy ground. Thus, the Award was upheld.  
 
RATIONALE  
 
The Judge was of the school of thought that public policy must have a connotation of national interest 
in that, it cannot mean fairness and justice. According to the Judge, both parties did not demonstrate 
to the court how the decision by the Arbitrator and how the Claimant’s Application would negatively 
affect, impact or infringe the rights of 3rd parties and thus offend public policy.  
 
Regarding the decision that the court had no basis for making a finding contrary to what the 
Arbitrator found, the Judge placed reliance on the school of thought that while the Constitution of 
Kenya 2010 empowers the High Court to supervise tribunals, it could only do so within the limits of 
the law provided and it cannot clothe itself with jurisdiction that it does not possess at all.  
 
CASE RELEVANCE  
 
Article 165 of the Constitution of Kenya, 2010 gives the High Court supervisory jurisdiction over 
any person, body or authority exercising a judicial and quasi-judicial function to ensure the 
administration of justice.  
 
The court can only intervene in arbitral proceedings within the parameters envisaged by Section 
10 of the Arbitration Act.  
 
A court will only set aside a final award delivered by an arbitrator if it is satisfied that the grounds 
under Section 35 of the Act exist.  
 
Section 35 of the Arbitration Act gives the court jurisdiction and power to go beyond glossing over 
the said arbitral award as it is bound to ask itself whether the conclusions reached by the arbitral 
tribunal would have been consistent with the decision of the court had the court had the same facts 
for the underlying dispute been placed before the court for determination.  
Under Section 39 of the Act, the court can only consider questions of law arising in the course of the 
arbitral proceedings and only if the parties have consented to lodging of appeals or the Court of 
Appeal is of the opinion that a point of law is of general importance, due to the final and binding 
nature of arbitrations.  
 
Setting aside of an arbitral award becomes operational only after the matter has been heard and 
determined on merit. Section 35 and Section 37 of the Act are limited to a final award. 
  
While the Constitution of Kenya, 2010 empowers the High Court to supervise tribunals, it can only 
do so within the limits of the law provided. It cannot clothe itself with jurisdiction that it does not 
possess at all.  
 


