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SUMMARY OF FACTS  
 
The parties had contracted for the provision of cleaning services. After a dispute occurred between 
the parties, they referred the matter to arbitration as per their agreement. The arbitrator made an 
award on general damages in favor of the plaintiff. Consequently, the respondent challenged the 
award on the basis of the arbitrator awarding general damages for breach of contract. The 
respondent believed that guiding precedents provided that general damages could not be 
awarded for breach of contract, and the arbitrator had therefore determined matters that were 
beyond their scope of reference. It also alleged that the arbitrator was out of line for relying on 
cases that the parties did not consent to or comment on. On account of these factors, the respondent 
applied to have the award set aside. The plaintiff opposed the setting aside application because 
it was filed out of time. They also asserted that the arbitrator was free to rely on the authorities 
they deemed fit. Lastly, the plaintiff maintained that the arbitrator was within the scope of their 
jurisdiction in determining the matter.  
 
ISSUES  
 
1. Whether the setting aside application wad filed within the time stipulated in section 35 (3).  
2. Whether the arbitrator considered issues that were beyond the scope of matters referred to arbitration.  
3. Whether the arbitrator had the power to issue general damages  
4. Whether the award on general damages was against public policy  

ANALYSIS AND DETERMINATION  
 
On the first issue, the court found that the setting aside application was filed out of time. While 
counsels for respondent argued that the 90-day time period started lapsing upon the actual receipt 
of the award by the parties, counsel for the plaintiff stated that the time period started lapsing 
upon notification by the arbitrator to the parties that the award that was ready for collection. The 
court relied upon authorities that concurred with the plaintiff’s position. These authorities provided 
that parties will be taken to have received the award once they receive notice of the date when 
the award is ready for collection. Given this position, the respondent was therefore time barred 
from filing their application as the time period had already elapsed. Even then, the court cited an 
exception to the rule by providing that delay for filing a setting application may be allowed where 
the applicant shows that the other party was responsible for the delay in collecting the award or 
that the other party frustrated the collection of the award. In absence of such evidence, the 
respondent could not justify the late filing of the setting aside application.  
 
On the second issue, the court determined that the arbitrator was within their scope of reference in 
deciding to give the awards he deemed fit. Because the arbitration agreement did not make any 
provisions for the type of awards to be rendered, it meant that the arbitrator was free to render 
the awards that they deemed fit in accordance with the law.  
 

 



 
 

With respect to the third and fourth issue, the court adjudged that the arbitrator had the power to 
issue general damages for breach of contract in limited circumstances. These circumstances 
constituted evidence of the respondent being oppressive, high handed, outrageous, insolent, or even 
vindicative. Since the plaintiff failed to show how the respondent’s conduct amounted to the above, 
it followed that general damages could not be awarded to them for breach of contract. 
Notwithstanding this position, the court also asserted that this issue went to the merits of the case, 
and the court was not entitled to consider the merits of the arbitrator’s decision. Further, the court 
clarified that the arbitrator was free to make decisions on which case law to rely on. While it 
acknowledged that it was good practice to invite the parties to comment on the authorities relied 
upon by the arbitrator, this was by no means mandatory. Therefore, the arbitrator was not wrong 
in choosing to consider a different precedent from the parties. To that extent, the arbitrator’s award 
was not against public policy.  
 
HOLDING  
 
The court dismissed the application on the basis that it was time barred.  
 
RATIONALE  
 
The decision of the court was based upon the principles of expediency and timeliness which are 
essential features of arbitration. Because the setting aside application was filed outside of the 
timelines stipulated, the court had no choice but to deny the application. The court also calculated 
the time window stipulated under section 35 (3) from the time the arbitrator published the award 
and notified the parties because any other approach would lead to unnecessary delays from the 
parties in the actual collection of the award. In reassessing the terms of the award, the court also 
favored a pro-arbitration policy which made them hesitant to interfere with the arbitrator’s decision 
where it complied with the terms of the arbitration agreement and the Arbitration Act.  
 
CASE RELEVANCE  
 
Section 35 (3) provides that an application to set aside an award may not be filed 3 months after 
the date of the receipt of the award. The date of receipt refers to the date on which the arbitrator 
notifies the parties that the award is ready for collection. However, the court may allow an 
exception for late filing of this application where the applicant shows that the delay in actual 
collection of the award to comprehend its contents was caused by the other party, or that the other 
party frustrated their efforts to collect the award.  
 
This case also clarified that an arbitrator may issue general damages for breach of contract only 
if it is shown that the conduct of the liable party was oppressive, high handed, outrageous, insolent, 
or vindicative.  
 


