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SUMMARY OF FACTS  
 
The parties herein had contracted for the sale of automotive gas oil (the product). The respondent 
was the local supplier of the product, and the applicant sought to obtain the product from them. 
However, the applicant later figured out that the respondent was obtaining the product from a 
foreign supplier, and it went ahead to make a second contract with this foreign supplier which was 
a Russian company. When a dispute arose as to the delivery of goods and payment, the applicant 
referred it to arbitration under the first contract with the respondent. The arbitral hearings were 
held ex-parte as the respondent was absent during the hearings. Finally, the arbitrator issued an 
award in favor of the applicant.  
 
The applicant then sought to enforce the award before this court. Nonetheless, the respondent 
opposed this award on the basis that it was tainted with fraud. More specifically, they alleged that 
the applicant failed to disclose material facts to the arbitrator. According to the respondent, the 
agreement between the applicant and the foreign supplier superseded their own contract with the 
applicant. As such, the governing arbitration agreement was the one within the second agreement 
with the Russian company. This second arbitration agreement provided for the governing laws as 
English laws and the laws of Geneva. It also provided for a selection of an arbitrator from the 
International Chamber of Commerce. Since the arbitration proceedings were not conducted within 
this framework, the respondent asserted that the resulting award should be rendered void. The 
respondent also argued that they were denied the right to a fair hearing because all the 
proceedings were conducted ex-parte. In rebuttal, the applicant claimed that the respondent was 
aware of all the hearings, but they chose to be absent in all of them. The applicant also claimed 
that the respondent ought to have challenged the jurisdiction of the tribunal at the earliest point 
possible in line with section 17 of the Act. Further, the arbitration agreement was final and binding 
between the parties. The court was also restricted from interfering with the award and the merits 
thereof as per the provisions in section 10 of the Act. These were the set of facts upon which the 
court made their determination.  
 
ISSUES  
 
1. Whether the agreement between the applicant and the Russian company was distinct from or superseded 

the agreement between the applicant and the respondent. The court also looked at which arbitration 

agreement governed the dispute in light of the two contracts having different arbitration agreements.  

1. Depending on the determination of the first issue, whether the arbitrator had the jurisdiction to preside 

over the dispute and whether his conduct was lawful.  

ANALYSIS AND DETERMINATION  
 
With respect to the first issue, the court adjudged that the agreement between the applicant and 
the Russian company did not supersede the contract between the applicant and the respondent. This 

 



 
 

second contract with the Russian company was formed as a result of the respondent disclosing their 
source of supply, which led the applicant to also contract with the Russian company as the foreign 
supplier. However, the obligations of the parties with respect to the two contracts remained distinct. 
Further, the court highlighted that the doctrine of privity of contract would prevent imposing 
obligations upon third parties who were not party to the contract. To that extent, the two contracts 
remained distinct, and their distinctiveness was not such as to make the two contracts inconsistent. In 
addition, the court found that the respondent failed to show any agency relationship between them 
and the Russian company that would lead to the superseding of the second contract over the first. 
Lack of an agency relationship was further proof that the two contracts were separate from each 
other.  
 
From the evidence tendered before the court, it was clear that the respondent had failed to 
discharge their end of the bargain owing to the mistaken belief that the second contract superseded 
their agreement with the applicant. The respondent failed to deliver the goods and the applicant 
was forced to obtain them from another supplier. Since the contract between the two parties was 
still intact, the dispute was governed by the arbitration agreement therein. This leads to the second 
issue on the arbitrator’s jurisdiction and conduct.  
 
Seeing as the agreement operated within the framework of Kenyan laws, the arbitrator had the 
powers to conduct his proceedings and issue awards. The respondent had the obligation to 
challenge the jurisdiction of the arbitrator at the earliest event as per section 14 of the Act. This 
legal provision stipulates that a party should challenge the jurisdiction of the arbitral tribunal not 
later than 15 days after they are aware of the composition of the tribunal or plausible grounds for 
challenging an arbitrator. This is in lieu of an agreement to challenge the arbitrator between the 
parties. Section 17, on the other hand, provides that once the arbitral proceedings have begun, a 
party has the mandate to question the jurisdiction of the tribunal not later than the submission of the 
statement of defence. The arbitral tribunal has always had the power to rule on their own jurisdiction 
as per the doctrine of kompetenz-kompetenz. However, if a party is still distrusting of their jurisdiction, 
section 17 (6) of the act welcomes them to challenge the competence of the tribunal in the High 
Court not later than 30 days after the tribunal has made a ruling on its jurisdiction. Once an award 
was rendered, recourse was limited to section 35 and section 37 of the Act. The former provides 
for grounds of setting aside an award while the latter outlines the grounds for refusal of 
enforcement or recognition of an award. The reasons under these provisions are exclusive because 
the court’s interference with matters referred to arbitration is greatly restricted as is seen under 
section 10 of the Act. With regards to the two aforementioned provisions, the court clarified that 
filing an application to set aside an award did not bar the applicant from filing an application for 
the refusal of enforcement or recognition of an award. Nevertheless, such an applicant runs the risk 
of answering questions on res judicata if they seek to relitigate matters under section 37.  
 
Also, the court maintained that the conduct of the arbitrator could not be called into question on 
grounds of fraud. The arbitrator considered the evidence that was before him fully, including the 
details of the second agreement between the applicant and the Russian company. Having taken all 
the terms of the different agreements into consideration, the arbitrator had acted within the ambits 
of his power. The award was also free of violation of public policy. For an award to be contrary 
to public policy, a party must show that: the award was inconsistent with the Constitution or any 
other written and unwritten laws; the award was inimical to national interests or that the award was 
contrary to justice or morality. While the respondent argued that the award violated their 
constitutional right to fair trial, the court found that the respondent was consistently absent from the 
hearings despite being informed of the proceedings beforehand. The respondent did not have a 



 
 

chance to present the case, not because of the arbitrator’s conduct, but because of their refusal to 
do so. Thus, their right to a fair hearing was not infringed upon because it was their conduct that 
locked them out of the proceedings. Seeing as the award did not disclose any grounds for violation 
of public policy, it was free from challenge.  
 
HOLDING  
 
The court held that the arbitration agreement to be relied on was founded on the contract between 
the applicant and the respondent. As such, the resulting award from the arbitral proceedings was 
valid because it was concluded under Kenyan laws as provided for in the agreement. This also 
signifies that the arbitrator was acting within their jurisdiction when issuing the award. For other 
matters of fact that were raised by the respondent to explain their deviation from the contractual 
agreement, the court held that it was within the ambit of the arbitrator to decide such matters since 
they were not open to investigation by the court. The court finally adopted the award as a 
judgement of the court.  
 
RATIONALE  
 
The decision of the court was largely based upon section 10 which requires courts to refrain from 
interfering with matters governed by the Arbitration Act unless otherwise provided. It carefully 
assessed the applicable arbitration agreement before finding in favor of the arbitral award. Once 
the court found that the award was valid under the arbitration agreement Another guiding factor 
to the court was the doctrine of kompetenz-kompetenz which provides that an arbitral tribunal has 
the power to rule on its own jurisdiction. Unless the grounds for challenging the jurisdiction of the 
tribunal were present, the court stated that it was not within its power to decide on the competence 
of the tribunal. This signifies that arbitration is an end in itself, as the arbitrators do not need to rely 
on another system such as the courts to declare whether they have the requisite capacity to 
determine a case.  
 
CASE RELEVANCE  
 
Section 14 provides that the parties are free to create a procedure for challenging an arbitrator. 
Failing such an agreement, parties are called upon to challenge an arbitrator not less than 15 days 
after knowing the composition of the tribunal or grounds for challenging an arbitrator such as their 
lack of impartiality. On the other hand, section 17 provides that any challenge to the jurisdiction of 
an arbitral tribunal should be raised right after the submission of the statement of defence. These 
two provisions demonstrate that an applicant has the duty to challenge the jurisdiction of the arbitral 
tribunal at the earliest opportunity possible.  
 
Section 10 of the Act stipulates that no court shall interfere with the matters governed by the act 
unless otherwise provided for. This means that courts will be quick to uphold arbitration agreements 
between parties owing to the pro-arbitration policy favored by this provision. Any opposition to 
the agreement in the form of setting aside the award or refusing the recognition or enforcement of 
the award will therefore be carefully scrutinized under the limited grounds provided for in section 
35 and 37 respectively before it is allowed  
 


