
 
 

 CASE LAW SUMMARY  
COACAPPL/E307/2020 
NAIROBI CITY WATER AND SEWERAGE COMPANY LIMITED V CAPTURE SOLUTIONS LIMITED  

 

Court: Court of Appeal at Nairobi  

Ruling Date: 23rd April 2021  
 
SUMMARY OF FACTS  
 
The parties had contracted for the provision of services relating to a GIS system and a meter census. 
After the applicant failed to pay the amount of money they had agreed to, the parties referred 
the matter to arbitration. The arbitrator issued an award in favor of the respondent, ordering the 
applicant to pay the sums that they had agreed to in the contract. The respondent applied to the 
court for the enforcement of the award, and a judgement was later issued allowing them to execute 
the award. However, the applicant appealed to the High Court seeking to refuse the enforcement 
of the award. They exercised their right to appeal based on an agreement between the parties to 
appeal to the High Court in instances where either party felt aggrieved by the decision of the 
arbitrator after the arbitral proceedings. Section 39 (4) provides that the timelines for such appeals 
shall be determined by the court rules. In this case, the relevant provision is section 79G which 
provides that an appeal to the High Court from a subordinate court shall not be filed 30 days after 
the time that the decree was issued. However, the High Court has the discretion to admit an appeal 
that was filed out of time if the appellant shows that they had good and sufficient cause for doing 
so. The decree to enforce the award was given on the 27th of August 2020, while the appeal 
against this decree was filed on the 1st of October 2020. It is apparent that the appeal was filed 
after the time limitation for seeking an appeal.  
 
The applicant argued that the court had the discretion to entertain the appeal despite the time 
limitations. They claimed that they had a good reason for their delay which was based upon the 
shifts in their management. These shifts precluded them from having the necessary decision makers 
that would take effective action against the enforcement of the award. On the other hand, the 
respondent argued that the applicant always had an effectively constituted board which had the 
power to act in their interest. It urged the court to abide by the principles of finality of the arbitral 
award and speedy enforcement.  
 
In the High Court, the discretion to allow an appeal after the time limitation was said to rest on a 
few factors which are considered conjunctively. First, the burden of proving that an extension of 
time is justified lies with the party seeking such an extension. Second, the discretion to extend time 
is exercised on a case-by-case basis. Third, there should be a reasonable justification for the delay 
that is explained to the satisfaction of the court. Fourth, the court should consider whether any 
prejudice would be suffered by the respondents if they decide to allow the time extension. 
Moreover, the application should be brought without undue delay. Finally, in certain instances as in 
election petitions, public interest should be a consideration for extending time. The court considered 
that the request to extend time was unwarranted because the applicant failed to give sufficient 
reason to convince the court that the delay was justified. The court also briefly considered whether 
the right of the applicant to appeal was extinguished by issuing a decree of enforcement of the 
award. It found that the right was only available to the parties at the stage of the final award. 
Thus, where the final award had crystallized into a judgement of the court, the contractual rights of 

 



 
 

the parties ceased to exist, denoting that the contractual right of the parties to appeal also became 
non-existent. This was on account of the decree finally determining the rights of the parties, after 
which no cause of action could be raised with respect to the same matters. This is as per the doctrine 
of merger which treats causes of action as extinguished once the matter is concluded by a judgement 
of the court. The High Court thus held that the applicant’s claim failed because it did not demonstrate 
sufficient reason to the satisfaction of the court to extend the timelines for appeal.  
 
At the Court of Appeal, the facts disclosed to the court led to a similar analysis and determination 
as discussed below.  
 
ISSUES  
 
1. Whether the delay of the applicant was allowable according to the court’s discretion.  
2. Whether the court had the jurisdiction to determine the appeal.  
 
ANALYSIS AND DETERMINATION  
 
In considering whether to offer a time extension, the court considered a few factors which were like 
the considerations of the High Court. These included the length of the delay, the reasons for the 
delay, the possible prejudice that each party stands to suffer; the conduct of the parties; the need 
to balance the interests of a party who has a decision in his or her favor against the interest of a 
party who has a constitutionally underpinned right of appeal; the need to protect a party’s 
opportunity to fully agitate its dispute, against the need to ensure timely resolution of disputes; and 
whether, prima facie, the intended appeal has chances of success or is a mere frivolity. Based on 
the reasons given by the respondent, the court found that it could not grant a time extension. This 
was because the reasons offered were vaguely presented, failing to establish a proper connection.  
 
On the issue of whether an appeal could lie to the court, it noted that a similar matter was already 
before another forum. This effectively barred the court from making any judgements on the matter. 
Having the case decided by two courts simultaneously would amount to an abuse of the court 
process. Consequently, the applicant had no right to present an appeal before the court.  
 
HOLDING  
 
The court held that it did not have the discretion to allow a time extension since the reasons given 
by the applicant were insufficient to grant such an extension.  
 
RATIONALE  
 
The reasoning of the court was founded on the principles of arbitration which are the finality of the 
award and the speedy enforcement thereof. While the court had the discretion to grant time 
extensions on appeals, such discretion was fettered by a couple of considerations. The court was  



 
 

similarly bound by a pro-arbitration policy that required it to abide by the timelines in the 
Arbitration Act.  
 
RELEVANCE  
 
- Section 39 (4) provides that an application on questions of law arising out of a domestic arbitration 
shall be determined according to the rules of the court. Section 79G of the Rules of the Court further 
provides that a court may allow a time extension after it has issued a decree. If such a decree 
relates to arbitration, the court should abide by a pro-arbitration policy that favors expediency 
and timeliness. Further, the discretion to give permit a time extension is not unlimited as the court is 
bound to consider a couple of factors before granting the extension.  
 


