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SUMMARY OF FACTS  
 
The parties herein had entered into a Transportation Agreement. A dispute subsequently arose 
between the parties with respect to how much money was payable to the Respondent for services 
rendered under the said Agreement which dispute was referred to arbitration pursuant to the 
provisions of the said Agreement. Mr Collins Namachanja was appointed by the Chairman of the 
Chartered Institute of Arbitrators to resolve the dispute. The Arbitrator subsequently heard the 
matter and published the Award in favour of the Plaintiff/Respondent.  
 
The Defendant/Applicant then filed a Notice of Motion Application under Sections 3A and 80 of 
the Civil Procedure Act, Cap 21 and Section 35 of the Arbitration Act, 1995 seeking an order for 
review, variation and/or setting aside the arbitral award whereas the Plaintiff/Respondent filed 
a Chamber Summons Application seeking recognition and enforcement of the said arbitral award. 
The Applicant was aggrieved with the Award since in its view, the said Award touched on matters 
which arose prior to the said Agreement that gave rise to the arbitral proceedings.  
 
In opposition to the Applicant’s Application, the Respondent averred that: then said Application was 
incompetent since the court had no jurisdiction to review and/or vary the arbitral award within the 
provisions cited; that the Application was filed out of time limited under Section 35(3) of the 
Arbitration Act, 1995; and that the application offended clear and mandatory provisions of Rule 
4(2) of the Arbitration Rules 1997.  
 
ISSUES  
 
Whether the Defendant’s/Applicant’s Application is incompetent by reason of citation of Sections 
3A and 80 of the Civil Procedure Act?  
Whether the Defendant’s/Applicant’s Application is incompetent for failing to comply with the 
provisions of Rule 4(2) of the Arbitration Rules, 1997?  
Whether the Defendant’s/Applicant’s Application was filed within time?  
 
ANALYSIS/DETERMINATION  
 
Whether the Defendant’s/Applicant’s Application is incompetent by reason of citation of Sections 
3A and 80 of the Civil Procedure Act?  
 
The Judge agreed with the Plaintiff/Respondent that Sections 3A and 80 of the Civil Procedure Act 
are inapplicable.  
 
However, since the Defendant/Applicant also cited Section 35 of the Arbitration Act under which 
there was no doubt that the Court had jurisdiction to set aside an arbitral award, the Judge held 
that there was no issue in respect of the citation of superfluous and irrelevant provisions.  

 



 
 

Whether the Defendant’s/Applicant’s Application is incompetent for failing to comply with the 
provisions of Rule 4(2) of the Arbitration Rules, 1997?  
Rule 4(2) of the Rules provides as follows:  
 
“All applications subsequent to filing an award shall be by summons in the cause in which the award 
has been filed and shall be served on all parties at least seven days before the hearing date.”  
 
The Judge held that taking into account the provisions of Article 159(2)(d) of the Constitution of 
Kenya, 2010, the employment of the word “shall” in Rule 4(2) of the Rules is merely directory hence 
the Application could not be said to be incompetent on that score.  
 
Whether the Defendant’s/Applicant’s Application was filed out of time?  
 
The Application was filed out of the stipulated 3 months period prescribed by Section 35 of the 
Arbitration Act and since no explanation was proffered as to why the Application was not made 
earlier, the Judge held that the court lacked the jurisdiction to entertain the said Application and 
must therefore down the judicial tools in the matter pursuant to the decision in The Owners of Moto 
Vessel “Lillian S” vs Caltex Oil Kenya (1989) KLR 1.  
 
RULING/HOLDING  
 
Consequently, the Defendant’s/Applicant’s Application to set aside the Award was struck out. The 
Plaintiff’s/Respondent’s Application was allowed with the result that the Arbitrator’s Award was 
ordered to be enforced. 3  
 
RATIONALE  
 
Regarding the second issue, the Judge was of the school of thought that “shall” may be construed 
to be merely directory rather than mandatory in that, the mere use of the word “shall” cannot oust 
the jurisdiction of the High Court because the word is not necessarily in mandatory terms. In respect 
of the third issue, the Judge adopted a strict interpretation of Section 35(3) of the Act. In striking 
out the Defendant’s/Applicant’s Application, the Judge stated as follows:-  
 
“It is therefore clear that an Application for setting aside an award ought to be made within 3 months 
from the date of receipt of the Award or within 3 months from the date on which the request for 
correction or interpretation of an Award was disposed of.”  
 
CASE RELEVANCE  
 
The word “shall” in statute only signifies that the matter is ‘prima facie’ mandatory and its use is not 
conclusive or decisive and it may be shown by a consideration of the object of the enactment and 
other factors that the word is used in a directory sense only.  
 
Section 35(3) of the Act talks about “receipt” of the Award as opposed to “publication” of the 
Award. The two terms are not used interchangeably. When the step taken is not a mere publication 
but a notification to the parties that the Award is ready, the notice is sufficient delivery of the 
Award since any other interpretation would introduce unnecessary delays in the arbitral process 
and deny it the virtue of finality.  
 



 
 

Whereas the provisions of Section 35(3) of the Act provides that an Application in respect of setting 
aside an arbitral award may not be made after 3 months have elapsed from the date on which 
the party making that Application had received the arbitral award, thus giving a window for 
making an Application even after expiry of the said period, the decision whether or not to allow 
extension of time to make such an Application is an exercise of judicial discretion and like any other 
judicial discretion, must be exercised judicially and not capriciously.  
 


