
 
 

 CASE LAW SUMMARY  
HC.COMM. MISC/E197/2018  
PESA PRINT LIMITED V ATTICON LIMITED & ANOTHER; SYMPHONY TECHNOLOGIES LTD & 2 
OTHERS (INTERESTED PARTIES); BARONS ESTATES LIMITED (INTENDED RESPONDENT)  
 
Ruling Date: 20th December 2019  
 
SUMMARY OF FACTS  
 
The case concerned a disagreement over a loan repayment by the applicant to the respondents. 
After the failure of the applicant to abide by the terms of the loan agreement, the respondents 
referred the case to arbitration. The arbitrator rendered an award in favor of the respondents and 
the applicant sought to have this award set aside in court. Their setting aside application was based 
on the grounds of fraud and violation of public policy under section 35 of the Arbitration Act. More 
specifically, the applicant claimed that the award violated public policy because it would lead to 
the unjust enrichment of the respondent. On the other hand, the fraud was as a result of the alleged 
failure of the arbitrator to confirm the exact payments that the applicant had paid to the 
respondent. The applicant also accused the arbitrator of failing to enjoin parties who had a stake 
in the result of the award.  
 
Conversely, the respondents asserted that the applicant had not proven how the grounds of setting 
aside the award were demonstrated in the arbitral proceedings. They also urged the court to 
decline the applicant’s bid to enjoin new interest parties that were not part of the arbitral 
proceedings. According to them, the setting aside application was a disguised appeal by the 
applicant, and thus further evidence or additional parties could not be presented before the court 
at that stage. While they acknowledged that the court could admit additional evidence in cases of 
fraud, the respondents maintained that the court did not have the power to enjoin new parties. The 
additional parties before the court also opposed their own enjoinder as they clarified that they did 
not amount to interested parties within the meaning of the term under the Constitution of Kenya 
(protection of the Fundamental Rights and Fundamental Freedoms) Practice and Procedure Rules of 
2013. In response, the applicant asserted that the court exercised original jurisdiction over the 
setting aside application. This signified that the court had the power to admit new evidence and 
additional parties to the hearing, especially because the case concerned allegations of fraud.  
 
ISSUES  
 
1. Whether the court exercised original or appellate jurisdiction over the setting aside application 

filed by the applicant.  
2. Whether the court had the power to enjoin new parties in the case in light of the allegations of 

fraud made by the applicant.  
3. Whether the award rendered by the tribunal was infected by instances of fraud, bribery, undue 

influence, or corruption under Section 35(2)(a)(vi) of Arbitration Act.  
4. Whether the award violated public policy under section 35 (2)(b)(ii)  
5. Whether Atticon Limited was properly before the arbitral tribunal and whether such tribunal was 

properly constituted, and if not, whether this rendered the award void ab initio.  
6. Whether a stay of execution on the award should be granted.  
 
 

 



 
 

ANALYSIS AND DETERMINATION  
 
On the first issue, the court begun by determining whether there were allegations of fraud, bribery, 
undue influence, or corruption in order to determine the type of jurisdiction it exercised in the matter. 
The court relied upon the Black Laws Dictionary to define these terms, and as per the facts, the court 
held that the applicant had failed to show how the arbitral proceedings were tainted with fraud, 
bribery, undue influence, or corruption. Therefore, the court had no original jurisdiction over the 
matter. What was evident was the lack of a conclusive decision on the facts leading up to the loan 
repayment by the applicant. The court noted that the applicant had an earlier opportunity to 
introduce the interested parties in the arbitration proceedings in order to clarify these matters 
before the arbitral tribunal. However, the applicant expressed their wish to canvass the hearings 
by way of written pleadings, and at no point did they raise an objection as to the non-inclusion of 
the interested parties. Under section 5, a party is deemed to have waived their right to object 
where they choose to continue with the proceedings and they fail to raise a matter on non-
compliance within the prescribed time limit, or if there is no time limit, they raise the issue after an 
unreasonable delay. Since the applicant had not enjoined the parties during the arbitration 
proceedings, the court held that it was too late for them to enlist them in the current proceedings. 
  
Additionally, the court found that it did not have appellate jurisdiction over the matter. The issues 
raised by the applicant went to the merits of the case which were already canvassed by the arbitral 
tribunal. The court held that it could not re-examine these matters as it would amount to using the 
court to appeal where parties were unsatisfied with the outcome of the arbitral proceedings. Owing 
to the finality of arbitral awards, the court could no longer entertain the merits of the case as the 
applicant wished. However, the court invited the applicant to file separate suits to claim what was 
due to them after the recognition and enforcement of the award. This was because there was a 
probability of unjust enrichment of other parties at the expense of the applicant.  
 
HOLDING  
 
The court held that it neither exercised appellate or original jurisdiction over the application. The 
former type of jurisdiction was absent as the court was not entitled to re-examine matters already 
addressed by the arbitral tribunal. The latter type of jurisdiction was also absent because the 
applicant had failed to prove how the arbitral proceedings were tainted with fraud, bribery, undue 
influence, or corruption. As to the enjoinder of the parties, the court found that the applicant could 
not enjoin these new parties because they had failed to do so during the arbitral proceedings. 
Failure to raise these objections without undue delay amounted to a waiver of the right to object 
under section 5 of the Arbitration Act. Finally, the court dismissed the application to set aside the 
award and it made directions as to the recognition and enforcement of the arbitral award upon 
production of the original or certified copy of the Final Award and Arbitration Agreement.  
 
RATIONALE  
 
The reasoning of the court was founded on the principle of non-interference with arbitration matters 
as stipulated under section 10 of the Act. It refrained from re-examining the matters already 
canvassed by the arbitral tribunal in order to reinforce the finality of arbitral awards. Moreover, 
it was apparent that the jurisdiction of the court in this matter was confined to the grounds stipulated 
under section 35 and 37. Failure to prove these grounds would restrict the court from asserting its 
authority over the arbitral matter. The court was also keen on the swift nature of arbitration. This 



 
 

was because it refused the enjoinder of new parties with unnecessary delay especially after the 
applicant had the opportunity to enjoin them during the arbitral proceedings.  
 
RELEVANCE  
 
Section 5 of the Act provides that if a party fails to raise an objection on non-compliance within the 
requisite time frame, such a party will be held to have waived their right to object. Where no 
timelines are prescribed by the parties, the party has the responsibility to raise the objection without 
undue delay. Waiver of the right to object will prevent a party from raising an objection in any 
further proceedings, including proceedings before a court of law.  
 
Section 35(2)(a)(vi) of the act provides that an award may be set aside on grounds of fraud, 
bribery, undue influence, or corruption. Jurisprudence from the Court of Appeal provides that a 
court may exercise original jurisdiction in investigating an arbitral matter that manifests either of 
the aforementioned grounds. Such original jurisdiction allows the court to admit new evidence. 
However, if a party does not prove how the arbitral proceedings were tainted with either fraud, 
bribery, undue influence, or corruption, the court will cease to exercise original jurisdiction and 
decline to admit new evidence presented by the parties.  
 


