
 
 

 CASE LAW SUMMARY  
CIVIL APPEAL 246/2019 
TALEWA ROAD CONTRACTORS LIMITED V KENYA NATIONAL HIGHWAYS AUTHORITY  
 
RULING DATE: 5TH DAY OF NOVEMBER, 2021  
 
FACTS  
 
The appellant filed an appeal challenging the ruling of the High Court (J. A. Makau, J.) by which 
its application seeking leave to file and serve its memorandum of appeal out of time was struck out. 
By the same ruling, the respondent’s, application seeking the dismissal of the appellant’s appeal 
was allowed.  
 
The appellant’s application was premised on the grounds that; a dispute arose between the 
appellant and the respondent from a contract for maintenance of Mombasa-Miritini Road and it 
was referred to arbitration as provided for in the contract; the parties were heard and an arbitral 
award dated 22nd March 2018 published; dissatisfied with the award, the appellant reserved its 
right of appeal before the arbitral tribunal on 3rd July 2015 and consequently filed a notice of 
appeal before the High Court; the Arbitrator however delayed issuing the appellant with part of 
the typed proceedings hence the delay in fling of the memorandum of appeal. In opposition, the 
respondent sought the striking out and dismissal of the appeal on grounds that no appeal lay 
against the Arbitrator’s award since the arbitration agreement between the parties made no 
provision for reservation by a party or parties of the right of appeal.  
 
ISSUES  
 
Whether the arbitral award can be subjected to an appeal at the High Court or the Court of 
Appeal?  
 
RULE  
 
Section 39 of the Arbitration Act  
Section 4 of the Arbitration Act  
Rule 84 of the Court of Appeal Rules  
 
HOLDING  
 
The Court allowed the Respondent’s application dated 26th June 2019 to have the record of 
appeal dated 4th June 2019 struck out and held that the Appellant has no right of appeal in this 
matter and that parties must abide by the choice of dispute resolution mechanism they agreed upon.  
 
RATIONALE  
 
In considering the parties’ arguments, the court made reference to the requirements of a valid 
arbitration agreement as stipulated by section 4 of the Arbitration Act. The Court came to the 
conclusion that the appellant failed to prove there was an agreement in writing which was duly 
signed by both parties providing that the arbitral award may be appealable. The Court was 
guided by the case of Dock Workers Union Limited V Messina Kenya Limited [2019] eKLR that stated;  

 



 
 

“If parties opt to have an arbitration agreement in their contract of employment which spells out how 
disputes between them would be resolved, that is perfectly within their rights. The parties entered into 
the said agreement freely and opted to oust other means of dispute resolution mechanisms other than 
arbitration. They cannot turn around and denounce the arbitration agreement”  
 
CASE RELEVANCE  
 
Once parties enter into an arbitration agreement freely, ousting other means of dispute resolution, 
they cannot turn around and denounce the arbitration agreement. The dispute therefore cannot be 
subject to an appeal. 


