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SUMMARY OF FACTS 
  
The dispute between the parties concerned the sale of a tractor. The applicant sold the tractor to 
the respondent at a certain price on credit. A car in the respondent’s possession was used as a 
security to guarantee repayment of the debt that he owed. After acquiring the tractor, the 
respondent found that it had mechanical errors, and it was unable to function optimally. 
Consequently, the respondent was unable to clear the debt that he owed to the applicant. In 
response, the applicant repossessed the tractor together with the vehicle that the applicant had 
placed as security. The applicant auctioned the vehicle, but the sums of money gained were not 
enough to clear the debt that was owed to them. This led the matter to be referred to arbitration. 
The arbitrator presided over the matter and one year after the parties had presented their 
submissions, he rendered his award.  
 
The applicant sought to enforce this award before the court, citing that there was no objection to 
the award as the respondent had not filed an application to set it aside. They also argued that the 
respondent was obligated to repay the debt as per the terms of the award as they were not unjustly 
enriched as the respondent alleged. Conversely, the respondent argued that the award was against 
public policy because it was delivered one year later after the party had presented their 
submissions. Further, the claim of unjust enrichment was based upon the fact that the applicant 
exercised their right to attach the machine together with the right to reclaim the purchase price. The 
award was also against public policy as it relied on without prejudice communication contrary to 
section 23 of the Evidence Act. Despite the respondent not filing an application to set aside the 
award, he claimed that the court ought not to enforce the award as the grounds for refusal of 
enforcement were present (i.e violation of public policy under section 37 of the Act). The court went 
ahead to determine the issues arising from this suit.  
 
ISSUES  
 
Whether the arbitral award should be enforced.  
 
ANALYSIS AND DETERMINATION  
 
From the onset, the court referred to section 10 of the Act which provides that no court shall interfere 
with the matters governed by the act unless otherwise provided. This provision was cited to support 
non-interference by the court once an award has been rendered by an arbitral tribunal. 
  
Nonetheless, where an application to enforce an arbitral award is made, the power of such 
enforcement lies with the court. Under section 36, the enforcement of an award is subject to section 
37. This implies that a court will confirm whether an award manifests grounds for refusal of 
enforcement or recognition before enforcing an award. Presently, the respondent sought to refuse 
the enforcement of the award on grounds of violation of public policy under section 37. According 
to the respondent, public policy was violated on three accounts. First, it was violated because the 

 



 
 

arbitrator failed to render the award in good time. Second, public policy was contradicted because 
the award led to the unjust enrichment of the applicant. Third, public policy was violated the 
arbitrator relied on a deed of acknowledgement which was marked as “without prejudice” contrary 
to the Evidence Act, section 23.  
 
On the first account, the court held that rendering an award a year later after parties’ submissions 
did not amount to violation of public policy. This was because the Arbitration Act did not stipulate 
the timelines within which an award should be published. Secondly, the court held that it could not 
investigate whether there was unjust enrichment on the part of the applicant because this would 
lead to a determination of matters of fact which are not within the domain of the court. The court 
cited various authorities which asserted that once an arbitrator makes a finding of fact, the court 
cannot review it even it is of the view that it would have arrived at a different conclusion. Hence, 
because the arbitrator concluded that there was no unjust enrichment based on the facts presented 
to him, the court could not make a contrary finding. Lastly, the court also considered that the question 
of reliance on without prejudice communications was a matter of fact. As the original deed of 
acknowledgement was not presented before the arbitrator, the court could not conclude whether 
the said deed was marked as “without prejudice”. Nonetheless, this was also a matter of fact, and 
the court only had the power to examine questions of law as the arbitrator remained the master of 
facts.  
 
HOLDING  
 
The court held that the respondent gad failed to show how the award violated public policy, and 
it went ahead to adopt the award as an order of the court.  
 
RATIONALE  
 
The principle of pro-arbitration was the backbone of the court’s reasoning. In making a 
determination as to whether the award should be enforced, the court heavily relied upon section 
10 of the act which asks the court to exercise a spirit of non-interference when dealing with 
arbitration matters. This principle can be seen in the court’s refusal to investigate matters of fact 
which were held to be fully within the arbitrator’s power. Intervention by the court would only be 
sought where a party presents questions of law.  
 
CASE RELEVANCE  
 
Section 10 of the Act requests the court to refrain from interfering with matters governed by the 
Arbitration Act. In practice, this provision has been interpreted to mean that a court will uphold an 
arbitration agreement that was validly concluded, and any challenges to a resulting  
award should be based on questions of law and not of fact, because questions of fact are solely 
within the domain of the arbitrator.  
 
Section 36 (1) requires the High Court to enforce an award upon an application in writing. However, 
such enforcement is subject to section 37. Thus, a court will investigate whether there are grounds 
for refusal of recognition or enforcement of an award before acceding to an application to enforce 
an arbitral award.  
 
There is a clear distinction between jurisdiction or power to hear and determine an appeal which is 
vested in the court and a right to appeal which is vested in a litigant.  



 
 

Although the Arbitration Act provides a right of appeal in domestic arbitral awards, it does not 
provide a right of appeal in the case of international awards. The recourse for this is provided 
under the UNCITRAL Model Law.  
 


