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SUMMARY OF FACTS  
 
The parties to this case had contracted on three different occasions for construction projects. They 
later had a dispute over the performance of the contract, prompting them to approach an arbitrator 
to resolve the dispute as per their agreement. The arbitrator rendered an award in favor of the 
respondent, mandating the applicant to pay them 27,063,446.92 shillings. This award was inclusive 
of Value Added Tax (VAT). The arbitrator also deemed it fit to award interest to the respondent 
on top of the award. The award was opposed by the applicant who took the matter to court on 
two main grounds. Firstly, the applicant alleged that the arbitrator determined issues that were 
beyond the scope of matters that were referred to arbitration contrary to section 35 (2)(a)(iv) of 
the Arbitration Act. Secondly, the applicant asserted that the award was contrary to public policy 
under section 35 (2)(b)(ii). Since these constituted grounds for setting aside an award, the applicant 
claimed that the award ought not to be enforced.  
 
In support of their first assertion, the applicants claimed that the arbitrator failed to consider the 
evidence tendered before him comprehensively. For instance, they claimed that the arbitrator found 
that there was no clerk of works present on site despite their evidence that one Mr. Simon Nyachore 
was acting as the clerk of works. They also alleged that the arbitrator failed to consider their list 
of defects. Lastly, they pointed fingers at the arbitrator for adding VAT to the award, as well as 
interest which they claimed to have never been discussed by the parties. Consequently, the 
arbitrator had supposedly included material that was outside his scope of determination. With 
regards to the second claim, the applicants stated that the arbitrator had violated public policy 
because his findings were based on illegalities and complying with the award would lead to the 
unjust enrichment of the respondent. The illegality was pleaded on the basis of lack of a right to 
fair trial. More specifically, they alleged that the arbitrator was biased because he considered 
evidence that was presented by the spouse to the respondent’s director. They believed that her 
evidence should not have been accepted by the arbitrator. They also felt that the evidence that 
they had tendered before the arbitrator was not given the same weight as that of the respondent.  
 
The respondent denied the assertions made, starting by affirming that the arbitrator was well within 
their jurisdiction in deciding to award interest, a power that is granted to them via section 32B of 
the act. The parties had also extensively canvassed the issue of VAT, and any award pertaining to 
VAT was not foreign to the applicant. On the issue of public policy, the respondent submitted that 
public policy requires a pro-arbitration policy that honors the finality of arbitral wards and their 
timely enforcement. If the applicant alleged that the award violated public policy, they had the 
burden of proving that the award disclosed an illegality, or that the award was contrary to the 
Constitution of Kenya or other laws. As per the respondent, none of these factors were manifest in 
the award, rendering the applicant’s arguments as unsubstantiated.  
 
 
 
 

 



 
 

ISSUES  
 
The court set out for issues for determination as follows:  
 
1. Whether the arbitrator acted ultra vires his jurisdiction and the pleadings.  

2. Whether the arbitrator erred in finding that there was no clerk of works.  

3. Whether the arbitrator erred in law and fact in finding that the contracts were performed on time.  

4. Whether the arbitrator erred in fact and law by finding that there were no defects noted.  

 
ANALYSIS AND DETERMINATION  
 
In addressing the first issue, the court considered whether the award was contrary to public policy. 
For an arbitral award to be set aside on grounds of public policy, either of the following grounds 
must be present. First, the award must be inconsistent with the Constitution of Kenya or any other 
laws, written or unwritten. Second, the award must be inimical to the national interest of Kenya. 
Third, the award must be contrary to justice or morality. This last ground considers whether, inter 
alia, the award was issued on grounds of corruption or fraud, or whether the award was founded 
on a contract contrary to public morals. In the current case, the applicant failed to show how the 
arbitrator’s award was contrary to public policy because it had not contravened any law, and there 
was nothing so abhorrent in the award to warrant setting it aside on grounds of public policy.  
 
The court also canvassed the remaining three issues by considering whether the arbitrator went 
beyond the scope of matters referred to arbitration in each of them. For instance, the court 
maintained that the arbitrator was correct in finding that there was no clerk of works. This was 
because the person who was alleged to hold this position (Mr. Simon Nyachore) lacked the 
necessary qualifications and was unable to answer questions pertaining to that role. Further, he 
identified himself as a site worker in his signatures and his roles were very similar to that of a site 
worker. To that end, the court held that the arbitrator was right in holding that there was no clerk 
of works. In considering whether the contracts were performed on time, the arbitrator noted that 
the respondent had completed their end of the bargain. The delay was thus occasioned by the 
applicant who failed to hand over in good time owing to the absence of a clerk of works. The court 
found that the arbitrator was justified in holding that the applicant was at fault for non-performance 
of the contract. On the issue of defects, the arbitrator held that there was no list of defects because 
there was no qualified person, such as a clerk of works, to draw up the list. The court therefore 
concurred with the arbitrator’s findings.  
 
Having agreed with the reasoning and conclusions in the arbitral award, the court averred that 
arbitration is an end in itself. The decision of an arbitrator is always final, and no court can intervene 
in such a decision except under limited circumstances where the grounds of setting aside an award 
or refusing to enforce an award are present.  
 
HOLDING  
 
The court held that the application before them did not disclose any grounds for setting aside an 
award, and the respondent therefore had the right to enforce the award without any further 
challenge to it.  
 
RATIONALE  



 
 

The guiding factor in the court’s decision was the test for setting aside an award on the grounds of 
public policy. The court noted that where an applicant claims that an award has violated public 
policy, the award must meet either of the elements in the disjunctive test for determining a violation 
of public policy. The court was also guided by the principle of finality of arbitral awards and a 
pro-arbitration policy in choosing to carefully examine the terms of the award without hurriedly 
setting it aside. After the court satisfied itself that the arbitrator was acting within the scope of their 
powers, it upheld the award. This demonstrates the court’s willingness to refrain from judicial review 
of arbitral decisions, allowing arbitration to be an end in itself.  
 
CASE RELEVANCE  
 
1. Section 35 (2)(a)(iv) provides that an award may be set aside where an arbitrator deals with 

matters that are beyond the scope of issues that the parties referred to arbitration. However, 

for a party to succeed in pleading this ground, they must illustrate that the matters that they 

referred to the arbitrator for resolution are manifestly different from what the arbitrator 

included in the award.  

 

2. Section 35 (2)(b)(ii) allows for a party to approach the High Court to set aside an award where 

it violates public policy. Nonetheless, they must prove that the award discloses at least one of 

the elements of violation of public policy which includes inconsistency with the Constitution of 

Kenya or other written or unwritten laws, harm to the national interest of Kenya or contrariety 

to justice and morality.  

 


