
 
 

 CASE LAW SUMMARY  
MISCELLANEOUS APPLICATION E113 OF 2021 (CONSOLIDATED WITH ARB. E007 OF 2021)  
DAR IMAN LIMITED V CLASICO BUILDERS (K) LIMITED  
 
RULING DATE: 30TH JULY, 2021  
 
FACTS  
 
By an Agreement and Conditions of Contract for Building Works, the Joint Building Council, 1999 
Edition (“the JBC”) and an Addendum to Agreement and Condition of Building Contract dated 21st 
November 2012 (“the Addendum”), the Applicant contracted the Respondent to construct six 
residential houses and ancillary external works at Lower Kabete on Land Reference No. 8527/9, 
Farasi Lane . The Agreement stipulated that the Project was to cost KES. 185,061,574.00 and was 
to take 41 weeks with the date of practical completion being 1st August 2013 and the Respondent 
was expected to issue monthly completion certificates. The dispute arose when the Respondent 
claimed that despite having finalized and handed over the Project, the Applicant refused to pay 
the Project architect’s Final Account Certificate of KES 16,103,520.00 plus interest of KES. 
10,708,840.80 due. The JBC had an arbitral clause which stated that disputes were to be heard 
and determined by arbitration.  
 
The matter was referred to arbitration and Christopher K. Kihara appointed as the sole arbitrator. 
The Final Award was published wherein the Applicant was ordered to pay the Respondent KES. 
27,845,670.00 together with interest at the rate of 14% pa until payment in full.  
 
The Applicant filed a Notice of Motion dated 16th February 2021 seeking orders to vary/set aside 
the Award or in the alternative, the court to refer the undetermined issues back to the Arbitrator 
for re-consideration and determination. The application was mainly premised on the fact that the 
Award dealt with disputes not contemplated by or not falling within the terms of the reference of 
the arbitration and that the Arbitrator went beyond the scope of the reference contemplated in the 
Agreement.  
 
The Respondent on the other hand filed a replying affidavit sworn on 17th March 2021 and a 
Chamber Summons dated 23rd February 2021 seeking recognition and enforcement of the Award. 
Both parties filed and served their written submissions as instructed by the court.  
 
ISSUES FOR DETERMINATION  
 
1. Whether the Award ought to be set aside and/or varied?  
2. Whether the Award ought to be recognized and enforced as a decree of the court?  
 
RULE OF LAW  
 
The Arbitration Act, Section 35  
The Arbitration Act, Section 36  
 
RULING  
 

 



 
 

The Honourable Court dismissed the Applicant’s Notice of Motion dated 16th February 2020 and 
allowed the Respondent’s Chamber Summons dated 23rd February 2021 on terms that the Final 
Award published by Christopher K. Kihara together with the post-award clarifications and 
corrections dated 16th February 2021 be recognised as binding and leave granted to the 
Respondent to enforce it as a decree of the court. Lastly, the Respondent was ordered to bear the 
costs of both applications.  
 
RATIONALE  
 
In determining this matter, the court stated that whether the arbitrator was right or wrong in his 
approach on the issue is not within the province of the court hearing an application to set aside an 
award under section 35 of the Arbitration Act since it cannot intervene merely because it would 
have reached a different conclusion from the Arbitrator who ruled that the claim was properly 
before the tribunal. Further, since the Respondent’s application for enforcement was not opposed 
on substantive grounds, the Court did not see any reason why the Respondent’s application should 
not be allowed.  
 
CASE RELEVANCE  
 
For a party to succeed in showing that matters objected are outside the scope of the reference to 
arbitration, the application must show beyond doubt that the Arbitrator has gone on a frolic of his 
own to deal with matters not related to the subject matter of the dispute.  
 
The Court cannot intervene in a matter simply because it would have reached a different conclusion. 


