
 
 

 CASE LAW SUMMARY  
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DINESH CONSTRUCTION LIMITED & ANOTHER VS AIRCON ELECTRA SERVICES (NAIROBI) 
LIMITED [2021] eKLR  

 
Date of delivery of the Ruling: 21st May 2021  
 
SUMMARY OF FACTS  
 
The parties herein entered into a sub-contract to carry out electrical works. A dispute arose between 
the parties in respect of the final account owed to the Respondent which was referred for resolution 
before a single arbitrator, Mr Festus M. Lituku. The Arbitrator published the Award in favour of the 
Respondent.  
 
The Applicant then filed a Chamber Summons Application to set aside the Award under Sections 
32(3) and 35 of the Arbitration Act, 1995 whereas the Respondent filed a Chamber Summons 
Application seeking to enforce the Award under Section 36 of the Act and Rule 6 of the Arbitration 
Rules, 1997.  
 
ISSUES  
 
1. Whether the Application to set aside the Award was time barred having been brought 3 months 

from the time the Applicant received the Award as provided in Section 35(3) of the Arbitration 

Act;  

2. Whether the Award should be set aside on the ground that it was contrary to public policy;  

3. Whether the Award should be recognized and leave granted for its enforcement.  

 
ANALYSIS/DETERMINATION  
 
Whether the Application is time barred  
The Judge held that the Application to set aside the Arbitral Award was out of time pursuant to 
Section 35(3) of the Arbitration Act that is, the Application to set aside the Award was made after 
3 months from the date the Applicant had received the Award.  
 
Whether the Award should be set aside for being contrary to public policy  
The Judge was of the view that public policy, as a ground for setting aside an arbitral award, must 
be narrow in scope and an assertion that an award is contrary to the public policy in Kenya cannot 
be vague and generalized. A party seeking to challenge an award on this ground must identify the 
public policy which the award allegedly breaches and then must show which part of the award 
conflicts with that public policy.  
 
In light of this, the Judge held that the Applicant failed to establish the public policy breached and 
thus also failed to make out a case for setting aside the award as being contrary to public policy.  
Whether the Award should be enforced  
Given that the Application to set aside the award was filed out of time pursuant to Section 35(3) 
of the Act and since the Applicant failed to establish that the award was contrary to public policy, 
the Judge held that the award ought to be enforced.  

 



 
 

 
RULING/HOLDING  
 
The court dismissed the Applicant’s application to set aside the award while allowing the 
Respondent’s application to recognize the award as binding and granted leave to enforce the 
award as a decree of the court.  
 
RATIONALE  
 
The Judge adopted a strict and narrow interpretation of the Arbitration Act in light of the principle 
of finality of Arbitral Awards. He was of the view that timelines prescribed by the Act ought to be 
strictly adhered to and any ground for setting aside an award ought to be strictly proved.  
 
CASE RELEVANCE  
 
Section 35(3) of the Act provides that an Application for setting aside an arbitral award may NOT 
be made after 3 months have elapsed from the date on which the party making that Application 
had received the award.  
Public policy, as a ground for setting aside an arbitral award, must be narrow in scope and an 
assertion that an award is contrary to the public policy in Kenya cannot be vague and generalized. 
A party seeking to challenge an award on this ground must identify the public policy which the 
award allegedly breaches and then must show which part of the award conflicts with that public 
policy.  
 
 


