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SUMMARY OF FACTS 
 
The case was based on a dispute between an insurer and their insured who were the respondent 
and the appellant respectively. The insured’s car was damaged in a fire, after which he sought 
damages from the insurance company. However, the respondent claimed that consequential loss 
was not covered by the insurance policy, denoting that they were not obligated to indemnify the 
appellant. The appellant thus approached the court to compel the respondent to pay him damages. 
After an application to stay the proceedings was filed by the respondent, the matter was referred 
to arbitration as per their agreement. The arbitrator awarded the appellant damages that covered 
loss of use of the car. Consequently, the respondent applied to have this award set aside. They 
asserted that their policy did not extend to the loss in question, and the arbitrator had therefore 
exceeded the scope of the matters referred to arbitration. Initially, the setting aside application 
was denied because the arbitrator had requested the parties to agree on the costs of their counsels 
before he could issue the final award. The parties therefore consensually agreed to the costs and 
this agreement was adopted by the court. There was also a further application by the appellant to 
enforce the award and a judgement was entered. The terms of that judgement, however, remained 
unclear. At this juncture, the respondent applied to have the award set aside, and the request was 
granted. The appellant was obviously aggrieved by this ruling, and he therefore approached the 
Court of Appeal to enforce the award. 
 
The appellant’s argument was threefold. Firstly, he argued that the application to set aside the 
award was sub-judice because the substance of the application was already before another court 
through an application to enforce the award. Owing to the fact that both hearings had an effect 
on each other, the appellant argued that the High Court should not have entertained the application 
to set aside the award until the prior application was finally determined. Secondly, it was argued 
that the application to set aside the award was time barred as it was filed eight years after the 
award was rendered. Thirdly, the appellant maintained that the respondent was estopped from 
denying the jurisdiction of the arbitral tribunal because they were the ones who referred the matter 
to arbitration in the first place. It is upon these set of facts that the court rendered their judgement.  
 
ISSUES 
 
Whether the application to set aside the award in the High Court was sub-judice because of the 
prior application to enforce the award.  
Whether the setting aside application was filed out of time.  
Whether the respondent was estopped from denying the jurisdiction of the arbitral tribunal.  
 
ANALYSIS AND DETERMINATION 
 
On the first issue, the court declared that the application to set aside the award was not sub-judice. 
While the court recognized that the determination of the two applications would have had an effect 

 



 
 

on each other, it concluded that the applicant had the obligation to seek a consolidation of the two 
hearings. Since no such request was made, the High Court could not be faulted for not granting a 
request that it did not receive.   
 
With respect to the second issue, the court found that the application to set aside the award was 
filed within the stipulated time. It recalled that the application to set aside the award was first filed 
within three months of the issuance of the award. However, the court ordered the parties to finalize 
on counsels’ costs before the application could be entertained. The parties went ahead to do so, 
and the application for setting aside the award was filed a second time. The court noted that the 
consensus between the parties on deciding the costs translated to an extension of time to file a 
setting aside application. This reasoning led the court to conclude that the award was filed within 
the required time.  
 
With regards to the last issue, the court found that the respondent was not estopped from denying 
the jurisdiction of the arbitral tribunal. This was specifically because the tribunal had considered 
matters that were beyond what was referred to them for arbitration. While the policy did not 
provide for indemnity for consequential loss, the arbitrator went ahead to issue an award based 
on consequential loss. Under section 35 (2)(a)(iv), the Act provides that an application may be set 
aside on grounds of the arbitrator considering matters that were beyond their scope of reference. 
The respondent was thus justified in requesting the court to set aside the application.  
 
HOLDING 
 
The court held that the setting aside application was rightfully brought before the High Court save 
for one error. Since section 35 (4) allows the court to set aside part of the award, the court found 
that the High Court should not have set aside the award in its entirety as the respondent was 
obligated to indemnify the appellant for the value of the insured vehicle as per the insurance policy. 
The court therefore ordered the respondent to fulfill the terms of the award to that extent alone.  
 
RATIONALE 
 
The decision of the court was based upon section 35 (4) which asks the court to take such other 
action that will eliminate the grounds for setting aside the arbitral award. This means that where a 
court can distinguish between the terms of the award that are subject to being set aside from those 
that are not, it will then uphold that part of the award that does not disclose the grounds for a 
setting aside application. Section 35 (2)(a)(iv) also formed the basis of the court’s judgement 
because the court maintained that it would not uphold an arbitral award if the arbitrator went 
beyond their scope of reference when making the arbitral award.  
  
RELEVANCE 
 
Section 35 (4) stipulates that courts should take such other action that will eliminate the grounds for 
setting aside the arbitral award. This means that courts will not set aside an entire award where 
some terms of the award were rightfully rendered within the arbitrator’s jurisdiction. Courts are 
therefore allowed to partially set aside an award if part of the award discloses grounds for a 
setting aside application.  
 
Section 35 (2)(a)(iv) provides that an application can be set aside if an arbitrator considers matters 
that are beyond their scope of reference. Arbitrators should therefore be fully aware of the matters 



 
 

that are referred to them in the arbitration agreement to prevent rendering an award that may be 
subject to a setting aside application. 

 
 


