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SUMMARY OF FACTS

The case was based on a dispute between an insurer and their insured who were the respondent
and the appellant respectively. The insured’s car was damaged in a fire, after which he sought
damages from the insurance company. However, the respondent claimed that consequential loss
was not covered by the insurance policy, denoting that they were not obligated to indemnify the
appellant. The appellant thus approached the court to compel the respondent to pay him damages.
After an application to stay the proceedings was filed by the respondent, the matter was referred
to arbitration as per their agreement. The arbitrator awarded the appellant damages that covered
loss of use of the car. Consequently, the respondent applied to have this award set aside. They
asserted that their policy did not extend to the loss in question, and the arbitrator had therefore
exceeded the scope of the matters referred to arbitration. Initially, the setting aside application
was denied because the arbitrator had requested the parties to agree on the costs of their counsels
before he could issue the final award. The parties therefore consensually agreed to the costs and
this agreement was adopted by the court. There was also a further application by the appellant to
enforce the award and a judgement was entered. The terms of that judgement, however, remained
unclear. At this juncture, the respondent applied to have the award set aside, and the request was
granted. The appellant was obviously aggrieved by this ruling, and he therefore approached the
Court of Appeal to enforce the award.

The appellant’s argument was threefold. Firstly, he argued that the application to set aside the
award was sub-judice because the substance of the application was already before another court
through an application to enforce the award. Owing to the fact that both hearings had an effect
on each other, the appellant argued that the High Court should not have entertained the application
to set aside the award until the prior application was finally determined. Secondly, it was argued
that the application to set aside the award was time barred as it was filed eight years after the
award was rendered. Thirdly, the appellant maintained that the respondent was estopped from
denying the jurisdiction of the arbitral tribunal because they were the ones who referred the matter
to arbitration in the first place. It is upon these set of facts that the court rendered their judgement.

ISSUES

Whether the application to set aside the award in the High Court was sub-judice because of the
prior application to enforce the award.

Whether the setting aside application was filed out of time.

Whether the respondent was estopped from denying the jurisdiction of the arbitral tribunal.

ANALYSIS AND DETERMINATION

On the first issue, the court declared that the application to set aside the award was not sub-judice.
While the court recognized that the determination of the two applications would have had an effect



on each other, it concluded that the applicant had the obligation to seek a consolidation of the two
hearings. Since no such request was made, the High Court could not be faulted for not granting a
request that it did not receive.

With respect to the second issue, the court found that the application to set aside the award was
filed within the stipulated time. It recalled that the application to set aside the award was first filed
within three months of the issuance of the award. However, the court ordered the parties to finalize
on counsels’ costs before the application could be entertained. The parties went ahead to do so,
and the application for setting aside the award was filed a second time. The court noted that the
consensus between the parties on deciding the costs translated to an extension of time to file a
setting aside application. This reasoning led the court to conclude that the award was filed within
the required time.

With regards to the last issue, the court found that the respondent was not estopped from denying
the jurisdiction of the arbitral tribunal. This was specifically because the tribunal had considered
matters that were beyond what was referred to them for arbitration. While the policy did not
provide for indemnity for consequential loss, the arbitrator went ahead to issue an award based
on consequential loss. Under section 35 (2)(a)(iv), the Act provides that an application may be set
aside on grounds of the arbitrator considering matters that were beyond their scope of reference.
The respondent was thus justified in requesting the court to set aside the application.

HOLDING

The court held that the setting aside application was rightfully brought before the High Court save
for one error. Since section 35 (4) allows the court to set aside part of the award, the court found
that the High Court should not have set aside the award in its entirety as the respondent was
obligated to indemnify the appellant for the value of the insured vehicle as per the insurance policy.
The court therefore ordered the respondent to fulfill the terms of the award to that extent alone.

RATIONALE

The decision of the court was based upon section 35 (4) which asks the court to take such other
action that will eliminate the grounds for setting aside the arbitral award. This means that where a
court can distinguish between the terms of the award that are subject to being set aside from those
that are not, it will then uphold that part of the award that does not disclose the grounds for a
setting aside application. Section 35 (2)(a)(iv) also formed the basis of the court’s judgement
because the court maintained that it would not uphold an arbitral award if the arbitrator went
beyond their scope of reference when making the arbitral award.

RELEVANCE

Section 35 (4) stipulates that courts should take such other action that will eliminate the grounds for
setting aside the arbitral award. This means that courts will not set aside an entire award where
some terms of the award were rightfully rendered within the arbitrator’s jurisdiction. Courts are
therefore allowed to partially set aside an award if part of the award discloses grounds for a
setting aside application.

Section 35 (2)(a)(iv) provides that an application can be set aside if an arbitrator considers matters
that are beyond their scope of reference. Arbitrators should therefore be fully aware of the matters



that are referred to them in the arbitration agreement to prevent rendering an award that may be
subject to a setting aside application.
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JUDGMENT OF THE COURT

1. This appeal arises from aruling of the High Court at Kisumu, (Chemitei, J.) delivered on 18" May 2016
allowing the respondent’s application dated 9" August 2015 to set aside an arbitral award given on 13" August
2004. By that arbitral award, stemming from a dispute arising from a motor vehicle insurance policy, the arbitrator,
Mr. John Olago Oluoch, awarded the appellant Kshs.484,500.00 as the value of the insured vehicle lost in afire;
K'shs.2,095,000.00 as damages for loss of use of the vehicle; Kshs.902,835.00 as interest computed up to the date
of the award; further interest to accrue at the rate of 14% p.afrom the date of the award until payment in full and
costs of the arbitration.

2. The appellant has in this appeal faulted the learned Judge for setting aside the arbitral award. The appellant
complains that the Judge erred in dealing with proceedings which were directly and substantially in issue in
previoudy instituted proceedings between the same parties on the same subject matter; failing to appreciate that the
application dated o August 2015 to set aside the arbitral award was filed out of time; failing to uphold the
appellant’ s contention that the respondent was estopped from asserting that the arbitrator exceeded his jurisdiction.
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3. The background, in brief, is that the appellant insured motor vehicle registration number KAK-317-H with
the respondent under motor vehicle insurance policy. On 23rd January 2002, during the currency of the policy, the
insured motor vehicle was destroyed in afire. The respondent lodged a claim with the respondent to be indemnified
for the loss of the vehicle under the insurance policy. The respondent repudiated liability on the basis that the
appellant had breached his duty of utmost good faith, among other reasons given.

4. The appellant filed suit against the respondent before the Magistrates Court. He sought judgment for
Kshs.510,000.00 being the value of the insured vehicle; damages for loss of use of the vehicle; and costs. The
respondent filed a defencein that suit and denied the appellant’ s claim. The respondent also made an application to
have the dispute the subject of that suit referred to arbitration in accordance with the arbitration clause contained in
the insurance policy. That is how the matter ended up before Mr. John Olago Oluoch, as the sole arbitrator.

5. After hearing the parties, the arbitrator gave his arbitral award in favour of the appellant in terms already
mentioned. As regards costs of the arbitration, the arbitrator ordered “counsels (sic) for the parties to either agree
on claimant’s counsel’s costs or the same to be filed before me for assessment at the convenience of the parties.”
We will advert to that later.

6. The respondent was aggrieved by the arbitral award. By an application dated 3 September 2004 filed
on 21% September 2004 in the High Court at Nairobi in Misc. Civil Application No. 1253 of 2004, the respondent
sought, amongst other reliefs, an order to set aside the arbitral award, on grounds, inter alia, that the arbitrator had
exceeded the scope of his jurisdiction. In particular, the respondent complained that the award by the arbitrator for
damages |oss of use of the vehicle was in the nature of consequential loss which was expressly excluded under the
terms of the policy. The appellant opposed that application.

7. In aruling delivered on the 18th of October 2006, Kubo, J. declined the respondent’ s application dated 3¢
September 2004 and held that the application was premature because, in his view, the arbitral proceedings were yet
to be concluded because the issue of costs of the arbitration had not been concluded. In his ruling, Kubo J. noted
that the arbitrator had given direction “to the advocates for the parties that they either agree on claimant’s
counsel’s costs or, failing such agreement, claimant’s counsel to file his costs for assessment by the arbitrator.”
The Judge went on to say that, “ the issue of costs was the last event which would have concluded the arbitration
proceedings’ before expressing that:

“It was incumbent upon the parties to facilitate conclusion of the arbitral process by complying with the
arbitrator’s direction on finalization of the issue of the claimant’s costs, which would then lead to filing of the
arbitral award in court. In my respectful view, it is after the arbitral process has been finalized and the arbitral
award filed in court that any party aggrieved by the arbitral award can legitimately challenge the arbitral award-
in its totality. The hurried measures apparently embarked upon by the applicant herein constitutes jumping the
gun. In the premise, | find the present notice of motion application dated 3 ™ September 2004, on the evidence
before me, premature and the same is hereby dismissed with costs.”

8. Dissatisfied with that ruling of 18th October 2006, the respondent filed Civil Appea No. 271 of 2006 before
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this Court. During the pendency of that appeal, the parties resolved the issue of costs of the arbitration by entering
into a consent dated 11" December 2006 under which the appellant’s costs of the arbitration were agreed at
Kshs.76,590.00. According to the respondent, that consent could not however be presented to the arbitrator for
adoption asthe arbitrator had since moved on to politics. Thereafter, the respondent withdrew Civil Appeal No. 271
of 2006.

9. Subsequently, the appellant filed an application before the High Court in Misc. Civil Application No. 17 of
2007 for judgment to be entered in terms of the arbitral award. That application resulted in an order given on 9"
February 2007 entering judgment in terms of the award. On 12" March 2007, the respondent applied to set aside
that judgment on grounds that it was entered ex parte. It is not entirely clear from the record before us how the
proceedings in Misc. Civil Application No. 17 of 2007 were concluded, though it would appear that the judgment
entered pursuant to the arbitral award was stayed pending appeal.

10. Subsequently, by its application dated o August 2015 the respondent filed Misc. Civil Application No. 213
of 2015 seeking orders: that the consent on costs dated 11" December 2006 be adopted upon which the arbitral
proceedings before the arhitrator should be deemed completed; and that the arbitral award dated 13" August 2004
be set aside. As aready noted, Chemitei, J. in his impugned ruling of 18" May 2016 found merit in that
application. He allowed it with the result that the arbitral award in favour of the appellant was set aside in its
entirety. The appellant was aggrieved and lodged the present appeal .

11. Urging the appeal before us, learned counsel for the appellant, Mr. Bosire Gichana, submitted that the
learned Judge had no jurisdiction to entertain the respondent’s application dated 9" August 2015 as a similar
application was pending before the court and the matter was therefore sub judice; that under Section 35 of the
Arbitration Act, the respondent had three months within which to apply to set aside the arbitral award; that it took
the respondent eight years to apply and the court did not therefore have jurisdiction to entertain the application; that
the respondent was in any event estopped from challenging the jurisdiction of the arbitrator. Counsel urged that the
appellant’ s appeal should be allowed, and the ruling of the High Court be set aside.

12. Opposing the appeal, learned counsel Ms. Karen Chesoo for the respondent, submitted that the contention
that the Judge should not have entertained the application dated 9™ August 2015 as the matter was sub judice has
no merit; that the application that was pending before the High Court was the appellant’s application for
recognition and enforcement of the award under Section 36 of the Arbitration Act which is distinct from the
respondent’ s application to set aside the award under Section 35 of the Arbitration Act; that the application was not
out of time as the arbitration proceedings could only be deemed to have been finalized upon adoption of the
consent on costs, which was not done until 18" May 2016 when the impugned ruling was delivered; that the judge
was right in setting aside the arbitral award as the arbitrator exceeded his jurisdiction in making an award for
consequentia loss which was expressly excluded under the policy.

13. We have considered the appeal and submissions by learned counsel. The first issue is whether the Judge
lacked jurisdiction on the basis that the matter was sub judice. If we understand the argument correctly, the
appellant’s case is that, because there was already a pending application for recognition and enforcement of the
arbitral award in Civil Application No. 17 of 2007, it was not open to the Judge to entertain an application for
setting aside the same award in a different action, namely, High Court Misc. Application No. 213 of 2015.
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14. The doctrine of sub judice on which the appellant relies is based on Section 6 of the Civil Procedure Act,
expressing the principle that no court should proceed with the trial of any suit or proceeding in which the matter in
issue is aso directly and substantially in issue in a previoudly instituted suit or proceeding between the same
parties. As noted in Mulla on the Code of Civil Procedure, 14™ edition, volume 1, the object Section 6 of the
Civil Procedure Act, whose marginal note is “ stay of suit” is to prevent courts of concurrent jurisdiction from
simultaneoudly trying two parallel suitsin respect of the same matter in issue.

15. The record of proceedingsin High Court Civil Application No. 17 of 2007 is not before us. However, based
on the material in the record, it would appear that after the parties reached a consent on costs of the arbitration on
11™ December 2006, the appellant applied to the High Court in Civil Application No. 17 of 2007 on 16" January
2007 for the recognition and enforcement of the arbitral award, following which the arbitral award was adopted as
ajudgment of the court; the respondent then applied to set aside that judgment so asto have an opportunity to make
representations why the award should notbe recognized or enforced. It is not clear from the record how the
proceedingsin Civil Application No. 17 of 2007 ended.

16. Counsel for the appellant states in his written submissions that “the respondent having obtained consent
orders by consent of the parties went further again to apply for stay of further proceedings pending the hearing and
determination of the appeal in Nairobi Civil Appeal No. 271 of 2006 in the court of appeal.” We understand that
submission to mean that the order recognizing the award that had been given in Civil Application No. 17 of 2007
was set aside by consent. If that be the case, it would seem that by the time the resndent presented its application
dated 9" August 2015 in High Court Misc. Application No. 213 of 2015, the applicant’ s application for recognition
and enforcement of the arbitral award in Civil Application No. 17 of 2007 was still pending.

17. The two applications sought directly opposed outcomes. Whereas the appellant’s application in Civil
Application No. 17 of 2007 sought the recognition and enforcement of the award, the respondent’s application in
Application No. 213 of 2015 sought the setting aside of the award. In effect, the disposal of one would
automatically affect the outcome of the other. Indeed, the grounds upon which the court is called upon to consider
an application for setting aside an arbitral award under Section 35 of the Arbitration Act are to a large extent
similar to those set out under Section 36 of the Arbitration in relation to an application for recognition and
enforcement of an award. There is, therefore, an overlap in the grounds for setting aside an arbitral award under
Section 35 of the Arbitration Act with the grounds for refusal of recognition or enforcement of an arbitral award
under section 37 of the Arbitration Act. It would have been desirable and expedient therefore, for Misc. Civil
Application No. 17 of 2007 and Misc. Application No. 213 of 2015 to have been consolidated and heard together,
given that similar questions arose for consideration in the two applications.

18. That said, it was incumbent upon the appellant to seek consolidation of the two applications or to seek a
stay of the proceedingsin Misc. Application No. 213 of 2015 or indeed to raise objection to those proceedings. Itis
not apparent from the record that the appellant urged the learned Judge of the High

Court not to entertain the respondent’s application in High Court Misc. Application No. 213 of 2015 on the
basis of that there was pending another application in Civil Application No. 17 of 2007.
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19. In the appellant’s counsel’ s written submissions before the High Court dated 9" December 2015, there was
reference to another application without indication that there was objection to the respondent’ s application seeking
the setting aside of the award on that basis. The appellant’s submission in that regard was as follows:

“Pursuant to the ruling parties agreed by consent on costs at Kshs.76,590/= on 11th December 2006 (see
exhibit EOO-1) the award wasfinally filed in High Court of Kenya at Kisumu in Miscellaneous Civil application
No. 17 of 2007 on 16th January 2007 and adopted as a judgment of the court, before the applicant sought to
have the judgment set aside and be given an opportunity to give representations on why the award should not be
recognized and or enforced. That application notwithstanding the applicant filed another application seeking for
stay of proceedings pending the hearing and determination of Nairobi Civil Appeal No. 271 of 2006, which
application was granted on terms.”

20. Besides the fleeting reference in those submissions to proceedings in Misc. Civil Application No. 17 of
2007, no objection was taken before the Judge that he could not entertain the application dated o August 2015 on
the basis that the matter was the subject of other pending proceedings. It is not surprising, therefore, that thereis no
mention of the matter by the learned judge in the impugned ruling. Consequently, we are not persuaded that the
Judge can be faulted for having entertained the respondent’s application in Misc. Application No. 213 of 2015.
The Judge cannot be blamed for not having addressed a matter that was not raised before him. There is
therefore no merit in this complaint.

21. The next issue is whether the application to set aside the arbitral awards was filed out of time. Section 35(3)
of the Arbitration Act provides that:

“An application for setting aside the arbitral award may not be made after 3 months have elapsed from the
date on which the party making that application had received the arbitral award, or if a request had been made
under section 34 from the date on which that request had been disposed of by the arbitral award.” [Emphasis]

22. The requirement that an application for setting aside an arbitral award may not be made after 3 months from
the date on which the award is received is consistent with the general principle of expedition and finality in
arbitration. As the Supreme Court of Kenya recently noted in Nyutu Agrovet Limited vs. Airtel Networks Kenya
Limited and another, SC Petition No. 12 of 2015 “the Arbitration Act, was introduced into our legal system to
provide a quicker way of settling disputes’ “in a manner that is expeditious, efficient...” while also observing that
Section 35 of the Act, “also provides the time limit within which the application for setting aside should be made.

23. The three months period within which an application for setting aside an arbitral award may be made isto
be computed from the date the award is received. Clearly, the initial application by the respondent dated 3¢
September 2004 seeking to set aside the arbitral award was presented within three months in accordance with
Section 35(3) of the Arbitration Act. That notwithstanding, Kubo, J. as already noted, in his ruling of 18" October
2006 held that, that application was premature because the issue of costs of arbitration had not been concluded
because costs of the arbitration had neither been assessed or agreed upon. Although an appeal lodged from the
ruling of Kubo, J. of 18™ October 2006, was later withdrawn, the effect of it would appear to be in conflict with
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Section 35(3) of the Arbitration Act.

24. In those circumstances, and particularly in view of the direction by Kubo, J. that the issue of costs should be
concluded before any challenge to the award could be mounted, we take the view that Chemitei, J. was entitled to
accede to the respondent’ s application to, in effect extend the time for filing the subsequent application for setting
aside the arbitral award. In order to accord with the ruling of Kubo, J. the time for applying to set aside the award
under Section 35 of the Arbitration Act, could not, practically, be reckoned from the date the respondent received
the award, as dictated by Section 35(3) of the Arbitration Act. The learned Judge was therefore correct in
concluding in the impugned ruling thus:

“Going back to the arbitral award, the arbitrator directed the counsel for the parties to either agree on
claimant’ counsel’s costs or the same to be filed before him for assessment at the convenience of the parties.
The parties agreed on the issue of costs and filed a consent in court but the same was never brought before the
court for adoption. The applicant now prays that the same be adopted. The parties have followed the directions
of the court and the applicant now seeks adoption of the consent so as to enable him challenge the award. It is
my finding therefore that the application is not out of time as it is only upon adoption of the consent that the
arbitral process would be said to be complete. | therefore proceed to adopt the consent on costs dated 11th
December 2006 and deem the arbitral proceedings herein as complete.”

25. In effect, the first prayer in the appellant’ s application that the arbitration proceedings be deemed completed
upon adoption of the consent on costs was, for all practical purposes, an application for extension of the time
limited by Section 35(3) of the Arbitration Act for applying for setting aside an arbitral award. We conclude
therefore that the Judge was right in declining to uphold the appellant’s contention that the application was out of
time.

26. What remains is the complaint that the Judge failed to appreciate that respondent was estopped from
asserting that the arbitrator exceeded his jurisdiction. In upholding the contention by respondent that the
arbitrator’ s award of damages for loss of use of the vehicle was outside the mandate of the arbitrator in view of the
terms of the Policy, the learned Judge expressed:

“The arbitrator had jurisdiction and authority over the reference; that is, all matters within the scope or
falling within the reference and the arbitration agreement. But, he had no jurisdiction or authority over matters
not falling within the scope of the reference and arbitration clause. As soon asthe arbitrator stepped outside the
margins set by the arbitration clause, he had gone out of the boundaries of his realm. Any award on the
particular matters complained of, in so far as it is severable from the other items, is to be set aside. See The
Indian Case of Associated Engineering Co. vs. Gowt of Andhra Pradesh and ancther (1992) AIR
232..." [Emphasis added]

27. As dready indicated, the appellant commenced action founded on the policy of insurance before the
Magistrates court. The policy contained an arbitration clause on the basis of which the dispute was referred to
arbitration. The relevant part of Clause 11 of the Private Motor Car Policy provided that “all differences arising out
of the policy shall be referred to the decision of an arbitrator”. The scope of the arbitrator’s authority was thus
limited to differences arising out of the policy. The extent of the appellant’s liability under the policy in the event
of risk attaching during the period of insurance was to indemnify the respondent “for loss or damage to the Motor
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vehicle”. The Policy expressly provided that the appellant “shall not be liable for consequential loss’. There was
reference in the appellant’ s statement of defence that the claim fell within the excepted risks although no specific
reference was made in the defence to the claim for loss of use.

28. Inhisanalysis, the learned Judge considered the provisions of the policy and relevant case law and correctly
reached the conclusion that the award for damages for loss of use of the vehicle was not a matter that was
contemplated under the policy as the same was expressly excluded. Section 35(2)(a)(iv) of the Arbitration Act
provides that an arbitral award may be set aside by the High Court if it deals with a dispute not contemplated by or
not falling within the terms of the reference to arbitration, or contains decisions on matters beyond the scope of the
reference to arbitration.

29. The claim by the appellant, and the award in his favour by the arbitrator for Kshs.2,095,000.00 as damages
for loss of use of the vehicle was outside the ambit of the policy. It was liable to be set aside by the High Court
under Section 35(2)(a)(iv) of the Arbitration Act. Considering that aspect of the arbitral award and the interest
awarded on the same is severable from the remainder of the arbitral award, the learned Judge should, in our view,
have allowed the application to set aside the award to that extent only. There was no basis for setting aside the

award in favour of the appellant for Kshs.484,500.00 and interest thereon awarded as the value of the insured
vehicle lost in thefire. To that extent only, we are inclined to interfere with the ruling and order of the High Couirt.

30. In the result, we modify the decision of the High Court given on 18" May 2016 as follows:

a. The order for the adoption of the consent on costs dated 11" December 2006 and for the arbitral proceedings
to be deemed as completed upon such adoption is hereby upheld.

b. The award of damages by the arbitrator in favour of the appellant for Kshs.2,095,000.00, and interest thereon
for loss of use of theinsured vehicleis hereby set aside.

c. The award in favour of the appellant for the value of the insured vehicle lost in the fire of Kshs.484,500.00,
and interest thereon at the rate of 14% p.afrom the date of the arbitral award is hereby upheld.

d. Each party shall bear its own costs of the appeal. Orders accordingly.
Dated and delivered at Nairobi this 7" day of August, 2020.

D.K. MUSINGA

JUDGE OF APPEAL

S. GATEMBU KAIRU, (FCIAr
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INTHE HIGH COURT OF KENYA

AT KISUMU

Misc Civ Appli 17 of 2007

INTHE MATTER OF THE ARBITRATION ACT 1995
AND

INTHE MATTER OF AN APPLICTAION FOR RECOGNITION AND ENFORCEMENT OF AN

AWARD
BETWEEN
EZRA ODONDI OPAR ... e, RESPONDENT
VERSUS
INSURANCE COMPANY OF EAST AFRICALTD....cccoovviiiiinins APPLICANT
RULING

The applicant Insurance Company of East Africa Ltd has presented an application dated 28 May 2007, under
Section 37(2) of the Arbitration Act, 1995 and Rule 4 (2) of the Arbitration Rules 1997, for the basic order that
there be a stay of any further proceedings herein pending the hearing and determination of NAIROBI CIVIL
APPEAL NO. 271 OF 2006.

The application contains seven (7) grounds listed in the body of the appropriate Chamber Summons as
supported by the facts contained in the supporting affidavit deponed by the applicant’s deputy manager. The
respondent Ezra Odondi Opar opposes the application on the basis of the grounds of opposition filed herein on the
14" June 2007.

The genesis of the application may be traced to Kisumu Chief’ s Magistrate’s Court Civil case No. 339 of 2003
in which the parties consented to having their dispute settled by way of arbitration. To that extent, JOHN OLAGO
— ALUOCH, of Kenya Mediation and Arbitration Company of Kisumu was appointed and confirmed as the sole
arbitrator. He commenced the arbitration process in Kisumu on the 8" January 2004 and concluded the same on
the 13" April 2004 and made an award in favour of the respondent in the following terms:-

“ | therefore do hereby award and determine that the respondent (applicant) pay to the claimant

http://www.kenyalaw.org - Page 1/3



EZRA ODONDI OPAR v INSURANCE COMPANY OF EAST AFRICA LTD [2008] eKLR

(respondent) the sum of Kshs. 484,500/= being the contract value of the car KAK 317 H, Kshs. 2,095,000/=
damages from loss of user, Kshs. 902,835/= being interest todate of this award, Kshs. 55,680/= being the
claimant’s counsels (costs). The aggregate of this award is therefore 3,538,015/=. This sum shall attract
further interest at 14% per annum from today till payment in full. Counsel for the partiesto either agreeon
claimant’s counsel costs or the sameto be filed before me for assessment at the convenience of the parties”.

The applicant was aggrieved by the award and filed Misc Civil Case No. 1253 of 2004 at the High Court in Nairobi
to have the award set aside. The application was heard and dismissed by Justice Kubo on the 18" October 2006
and on the 16™ January 2007 the respondent filed an application in this court for the recognition and enforcement of
the award. The application is pending. On 28" May 2007 the present application was filed and seeks to have a
stay of any further proceedingsin relation to the arbitration until the hearing and determination of NBI C/APP NO.
271 of 2006.

At the hearing of the application on the 10" April 2008, the applicant was represented by Mr. Shivaji while the
respondent was represented by Mr. Bosire. They both presented their argumentsfor and against the application and
in the process this court was referred to a number of case authorities relating to stay of proceedings. Having
considered the application and the submissions presented by learned counsels in support and objection thereto, this
court is of the view that the grounds on which afinding may be made are only two i.e:-

() Thevalidity of the arbitration award isthe subject of the appeal in the court of Appeal.

(i) The appeal to the Court of Appeal would be rendered superfluousin the event that this court
entertainsthe application for recognition and enfor cement of the arbitral award.

Mr. Shivaji argued that the stay of proceedings is sought on the basis that the applicant having argued his reasons
for setting aside the arbitration award cannot be heard before this court and argue afresh that the court is not
entitled to recognize the arbitrator’ s award, as that would be res judicata.

On hispart Mr. Bosire argued that the Arbitration Act 1995 contains provisions dealing with setting aside an award
and that the accompanying Arbitration Rules sets down the procedure to be applied yet the applicant filed his
application in Nairobi prior to the conclusion of the entire arbitration process which in any event was concluded on
the 11" December 2006.

This court has perused the ruling of Justice Kubo and what comes out there from is that there was no consideration
of the application on the merits and that it was dismissed purely on account that it had been made prematurely, the
arbitration process having not been completed. The holding that the application was premature is what is being
challenged by the applicant in the Court of Appea. The validity or otherwise of the arbitration award was not
considered and adjudicated upon by Justice Kubo. The element of res-judicata does not arise in the circumstances.
The applicant was simply told to go back and finalize the arbitration process and then return to the court for any
invalidation of the resulting award. He was indeed entitled to move the High Court notwithstanding the fact that
the Arbitration Act and Rules do contain provisions for the setting aside of awards. Similarly, he is entitled to
move to the Court of Appeal now that he is dissatisfied with the ruling of the High Court.

The appeal to the Court of Appeal would be a first appeal meaning that a high probability will arise for the
consideration afresh by the Court of Appeal of the failed application in its entirety. The Court of Appeal may then
make its own decision on the issues arising or may return the matter to the High Court for consideration of the
issues which were | eft out in the dismissed application.

A copy of the applicant’s Memorandum of Appeal (See annexture marked “L5” in the supporting affidavit) shows
that the key prayer is to have the Court of Appeal look into the merits of the application dated 3" September 2004,
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which was dismissed by the high court. If the prayer is granted it will have far reaching effects on the arbitration
award and all consequential applicationsincluding that dated 15" January 2007 by the respondent. The prayer may
also be denied meaning that all applications consequent to the award including that dated 15™ January 2007 by the
respondent will have to be prosecuted.

Therefore, it is fair and just that the present application be allowed to the extent that there be a stay of further
proceedings in this cause pending the hearing and determination of NAIROBI CIVIL APPEAL NO. 271 OF
2006. On condition that the applicant do deposit in an interest earning bank account in the joint names of its
counsel and that of the respondent within twenty one (21) days haf of the amount of Kshs. 2,579,500/=
representing the arbitrator’'s award of Kshs. 1,484,500/= being the contract value of motor vehicle registration
number KAK 317 H and Kshs. 2,095,000/= being damages for loss of user i.e. a sum of Kshs. 1,289,750/=. In
default, the application shall stand dismissed forthwith.

Those are the orders of the court.
Dated, signed and delivered at Kisumu this 17" day of April 2008.
J. R. KARANJA

JUDGE

JRK/aa0

res HU‘E
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