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Editor’s Note

We are pleased to launch another issue of the Alternative Dispute Resolution
(ADR) Journal, Volume 14, No.2, 2026.

The ADR Journal is a publication by the Chartered Institute of Arbitrators
(CIArb), Kenya that spearheads intellectual discourse on pertinent and
germane issues in Alternative Dispute Resolution and other related fields of
knowledge.

It offers a platform where scholars, ADR practitioners, judicial officers, law
lecturers and students can share knowledge, ideas, emerging jurisprudence
and reflects on the practice of ADR. The Journal is aimed towards advancing
the growth of ADR as a viable tool for the management of disputes in Kenya
and across the globe.

The role of ADR in access to justice has gained recognition in the recent past.
In Kenya, the Constitution advocates for the promotion of ADR mechanisms
towards achieving access to justice. The Journal addresses some of the current
concerns and challenges facing ADR mechanisms and proposes
recommendations towards enhancing the suitability of ADR mechanisms in
the quest towards Access to Justice.

The ADR Journal is devoted to the highest quality academic standards. It is
peer reviewed and refereed in order to achieve this goal.

This volume contains papers and case reviews on salient themes in ADR
including: Mass Arbitration and Access to Justice?: Appraising Current Status,
Challenges and Promises; Arbitrator Immunity: Arbiters jailed for Contempt of
Court!; Med-Arb's Enforceability Problem in Kenya: A Doctrinal Framework for
Hybrid Dispute Resolution; Unmasking the Gaps: A Constitutional Critique of
Alternative Justice Systems in Kenya and Proposals for Reform; Conflict Management
and Sustainability: Making Arbitration and ADR Greener for Justice and One Health;
Artificial Intelligence and the Global Transformation of Arbitration Processes; Role of
Courts in Personal Data Protection in Kenya; and Towards A Robust Arbitration
Regime for Kenya’s Construction Industry.



The Journal continues to shape the landscape of ADR practice in Kenya and
beyond. It is one of the most widely cited and referenced publications in ADR.
The Editorial Team welcomes feedback and suggestions from our readers
across the globe to enable us to continue improving the Journal.

I wish to thank the contributing authors, Editorial team, reviewers and
everyone who has made this publication possible.

The Journal is committed towards equality and non-discrimination in
academia and offers a platform where everyone can share his/her ideas and
thoughts on key issues in ADR. To this end, the Editorial Board welcomes and
encourages the submission of papers, book reviews and case summaries on
emerging and pertinent issues in ADR to be considered for publication in
subsequent issues of the Journal. The Editorial Board receives and considers
each article but does not guarantee publication. Submissions should be sent to
the editor through editor@ciarbkenya.org and adrjournal@ciarbkenya.org and

copied to admin@kmco.co.ke.

The Journal is available online at https:/ /ciarbkenya.org/journals/

Prof. Kariuki Muigua Ph.D, SC, FCIArb, Ch.Arb, OGW.
Editor, Nairobi,
April, 2026.
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Mass Arbitration and Access to Justice: Appraising Current Status, Challenges and
Promises

Mass Arbitration and Access to Justice: Appraising Current Status,
Challenges and Promises

By: Kariuki Muigua®

Abstract

This paper critically examines mass arbitration as a form of A DR and its role in access
to justice. The paper conceptualizes mass arbitration. It notes that mass arbitration has
emerged as a novel and viable approach that can bolster the role of arbitration and ADR
in access to justice. The paper examines the key features of mass arbitration which
makes it suitable in fostering access to justice. In addition, the paper discusses the
progress made towards embracing mass arbitration and challenges thereof. It also
suggests best practices towards harnessing mass arbitration for enhanced access to
justice.

1.0 Introduction

Access to justice is a fundamental human right. Access to justice has been
described as a process wherein people in need of help, find effective solutions
available from justice systems which are accessible, affordable, comprehensible
to ordinary people, and which dispense justice fairly, speedily and without
discrimination, fear or favour!. Access to justice has also been defined as the
ability of every citizen to seek and obtain effective remedies through formal or

* PhD in Law (Nrb),SC, FCIArb (Chartered Arbitrator),OGW, LL. B (Hons) Nrb, LL.M
(Environmental Law) Nrb; Dip. In Law (KSL); FCPS (K); Dip. in Arbitration (UK); MKIM;
Mediator; Consultant: Lead expert EIA/JEA NEMA; BSI ISO/IEC 27001:2005 ISMS Lead
Auditor/ Implementer; ESG Consultant; Advocate of the High Court of Kenya; Professor of
Environmental Law and Conflict Management at the University of Nairobi, Faculty of Law;
Member of the Permanent Court of Arbitration (PCA) [January, 2026].

! Ladan M.T, “Access To Justice As A Human Right Under The Ecowas Community
Law, available at
http:/ /www.google.com/ url?sa=t&rct=j&g=&esrc=s&source=web&cd=16&cad=rja
&uact=8&ved=0CFcQFjAFOAo0

&url=http%3A %2F %2Fwww.abu.edu.ng%2Fpublications %2F2009-07-  (Accessed on
19/01/2026)
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informal institutions of justice2. This idea encompasses the ability of citizens to
exercise their rights through the availability of adequate, effective, and prompt
reparation/damages for harm suffered?.

The United Nations notes that access to justice is a basic principle of the rule of
law*. For example, through access to justice, citizens have an avenue to seek
and obtain legal remedies and prevent abuse of their rights5. On the other hand,
without access to justice, people are unable to have their voice heard, exercise
their rights, challenge discrimination or hold decision-makers accountable®.
Access to justice is therefore a fundamental right and principle since efficient,
effective and responsive justice systems can empower citizens to exercise their
rights and freedoms while also ensuring thriving and equitable economic,
social, environmental and governance systems that can foster Sustainable
Development?.

Access to justice has been recognised as a key pillar of sustainability under the
United Nations 2030 Agenda for Sustainable Development?. In order to achieve

2 United States Institute of Peace., "Necessary Condition: Access to Justice” Available at

https:/ /www.usip.org/ guiding-principles-stabilization-and-reconstruction-the-web-

version/rule-law/access-justice (Accessed on 19/01/2026)

3 Scottish Human Rights Commission., “Access to Justice for Everyone’ Available at

https:/ /www.scottishhumanrights.com/media/ 2496/ access-to-justice-for-everyone-

a-discussion-paper.pdf (Accessed on 19/01/2026)

4 United Nations., ‘Access to Justice’ Available at

https:/ /www.un.org/ruleoflaw /thematic-areas/access-to-justice-and-rule-of-law-

institutions/access-to-justice/ (Accessed on 04/06/2025)

5 Logan. C., “Ambitious SDG goal confronts challenging realities: Access to justice is

still elusive for many Africans’ Available at https://www.afrobarometer.org/wp-

content/uploads/2022/02/ab_r6 policypaperno39 access to justice in_africa_eng.p

df (Accessed onm19/01/2026)

¢ United Nations., “Access to Justice” Op Cit

7 Organisation for Economic Co-operation and Development., “Access to Justice’

Available at https://www.oecd.org/en/topics/sub-issues/access-to-justice.html

(Accessed on 19/01/2026)

8 United Nations General Assembly., “Transforming Our World: the 2030 Agenda for

Sustainable Development.” 21 October 2015, A/RES/70/1., Available at
2
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this ideal, Sustainable Development Goal (SDG) 16 seeks to promote peaceful
and inclusive societies for Sustainable Development, provide access to justice for
all and build effective, accountable and inclusive institutions at all
levels?(Emphasis added). Strengthening access to justice is therefore vital
towards actualising the Sustainable Development agenda.

Arbitration and other Alternative Dispute Resolution (ADR) techniques have
been recognised as appropriate mechanisms towards strengthening access to
justice for Sustainable Development!?. For instance, these processes contain
several key attributes including informality, privacy, confidentiality, flexibility
and the ability to promote expeditious and cost-effective management of
disputes making ADR a viable and appropriate tool in enhancing access to
justicell. Further, it has been observed that ADR improves communication
between parties in conflict and provides a forum for creative solutions to
disputes that better meet the needs of the parties!2. Due to these benefits, there
have been increased calls to embrace ADR towards enhancing access to justice
for Sustainable Development. For instance, at the global level the Charter of the
United Nations encourages a peaceful approach to management of conflicts
among states’3. The Charter provides that parties to a dispute shall first of all
seek a solution by negotiation, enquiry, mediation, conciliation, arbitration, judicial
settlement, resort to regional agencies or arrangements, or other peaceful means
of their own choice!* (Emphasis added). Further, at a national level, the

https:/ /sustainabledevelopment.un.org/content/documents/21252030%20Agenda %
20for %20Sustainabl e %20Development %20web.pdf (Accessed on 19/01/2026)

9 Ibid

10 Muigua. K., “Alternative Dispute Resolution and Access to Justice in Kenya.
Glenwood Publishers Limited, 2015

11 Tbid

12 Alternative Dispute Resolution., Available at
https:/ /www.dol.gov/ general / topic/labor-

relations/adr#:~:text=Types %200f % 20ADR % 20include % 20arbitration, % 2C % 20neutr
al%20factfinding %2C%20and %20minitrials. (Accessed on 05/06/2025)

13 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI

14 Tbid, article 33 (1)
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Constitution of Kenya'> mandates courts and tribunals to promote ADR
mechanisms including reconciliation, mediation, arbitration and Traditional
Dispute Resolution Mechanism?é.

This paper critically examines mass arbitration as a form of ADR and its role
in access to justice. The paper conceptualizes mass arbitration. It notes that
mass arbitration has emerged as a novel and viable approach that can bolster
the role of arbitration and ADR in access to justice. The paper examines the key
features of mass arbitration which makes it suitable in fostering access to
justice. In addition, the paper discusses the progress made towards embracing
mass arbitration and challenges thereof. It also suggests best practices towards
harnessing mass arbitration for enhanced access to justice.

2.0 Mass Arbitration and Access to Justice: Promises and Challenges

Mass arbitration occurs when a large number of similar individual arbitral
claims are filed against the same respondent, usually a large corporation?’.
Further, it has been observed that mass arbitration arises when hundreds or
even thousands of arbitration demands are filed simultaneously against a
single company’8. Under mass arbitration, many individual claimants use the
same or coordinated counsel to bring individual arbitrations against a
company based on identical or similar facts!®.

15 Constitution of Kenya., 2010., Government Printer, Nairobi
16 Ibid, article 159 (2) (c)
17 Mass Momentum: What's Next for Mass Arbitration?., Available at
https:/ /www.acerislaw.com/mass-momentum-whats-next-for-mass-arbitration/
(Accessed on 19/01/2026)
18 Mass Arbitration: A Call for Reform., Available at
https:/ /instituteforlegalreform.com/blog/mass-arbitration-a-call-for-
reform/ #:~:text=As%20we %20have %20highlighted % 20before % 2C % 20mass % 20arbit
ration,behalf %200f %20individuals %20against %20a %20single % 20company. (Accessed
on 19/01/2026)
19 American Bar Association., “The Evolution of Mass Arbitration: Understanding
Changes to the Arbitration Rubric’ Available at
https:/ /www.americanbar.org/ groups/business_law /resources/business-law-
today/2025-march/evolution-of-mass-arbitration/ (Accessed on 19/01/2026)
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Mass arbitration has been identified as potentially-beneficial model that can
transform arbitration and enhance its role in access to justice?. Through this
process, numerous arbitration demands are filed against the same respondent
with the intention of arbitrating each individual claim until a satisfactory
settlement is obtained?!. By allowing multiple claims to be filed against the
same respondent, mass arbitration enables vulnerable individuals to overcome
the high costs of arbitration against companies seeking to avoid justice for their
harms and abuses?2.

It has been observed that mass arbitration offers a new battleground between
large corporations and individuals over access to justice?. It provides a remedy
against the corporate approach of inserting class action bans into arbitration
clauses in order to shied companies from large number of employee and
consumer claims?%. For instance, most arbitration agreements often contain
clauses that waive each party's right to bring claims in a class action lawsuit or
class action arbitration, limiting each party to arbitrating the individual party's
claims?. This approach is favourable to large corporations since an individual’s
claim for damages may be too small making it expensive and unfavourable to
arbitrate on an individual basis?. Mass arbitration therefore provides a
response to class action bans in arbitration agreements by enabling advocates

20 Glover. JM,, ‘Mass Arbitration’ Available at
https:/ /scholarship.law.georgetown.edu/cgi/ viewcontent.cgi?article=3270&context
=facpub (Accessed on 19/01/2026)

21 Tbid

22 Mass Momentum: What’s Next for Mass Arbitration?., Op Cit

2 Frankel. R., ‘Fighting Mass Arbitration: An Empirical Study of the Corporate
Response to Mass Arbitration and Its Implications for the Federal Arbitration Act’
Available at https:/ /scholarship.law.vanderbilt.edu/vlr/vol78/iss1/3/ (Accessed on
20/01/2026)

24 Tbid

25> The Federal Arbitration Act and Class Action Waivers.,, Available at
https:/ /www.congress.gov/crs-product/IF12764 (Accessed on 20/01/2026)

26 Tbid
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to file thousands of individual arbitration demands on behalf of their clients
thus exposing companies to large settlement agreements?’.

Mass arbitration is therefore a novel and innovative approach that can
strengthen access to justice. It has been pointed out that mass arbitration is
transforming the landscape of dispute resolution by providing a viable
approach through which consumers and other individuals affected by
corporate actions can exercise their rights?s.

There has been progress towards embracing mass arbitration with a number of
arbitral institutions adopting mass arbitration rules in order to regulate this
new practice. For example, the American Arbitration Association has adopted
Mass Arbitration Supplementary Rules?. The purpose of the Rules is to provide
parties and their representatives with an efficient and economical path toward
the resolution of multiple individual disputes®. The Rules encourage parties
to mass arbitrations to agree to processes for the efficient resolution of
disputes®. They also provide that a separate demand must be filed for each
individual case32. In addition, JAMS Mass Arbitration Procedures and Guidelines33
are intended to facilitate the fair, expeditious and efficient resolution of mass
arbitrations. The Rules acknowledge that the filing of dozens, hundreds or
even thousands of individual claims may create administrative burdens,
onerous fees, delays and potential unfairness to parties which can impair the

% Frankel. R., ‘Fighting Mass Arbitration: An Empirical Study of the Corporate
Response to Mass Arbitration and Its Implications for the Federal Arbitration Act’ Op
Cit

28 American Bar Association., “The Evolution of Mass Arbitration: Understanding
Changes to the Arbitration Rubric” Op Cit

2 American Arbitration Association., ‘Mass Arbitration Supplementary Rules’

Available at https:/ /www.adr.org/media/ofkbtyz2 /mass-arbitration-
supplementary-rules.pdf (Accessed on 20/01/2026)

30 Ibid

31 Ibid

32 Tbid

3%  JAMS Mass Arbitration Procedures and Guidelines., Available at
https:/ /www .jamsadr.com/mass-arbitration-procedures (Accessed on 20/01/2026)
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integrity of arbitration as means of accessing justice®*. The Rules govern
various aspects of mass arbitration including filing requirements, selection of
arbitrator(s), conduct of mass arbitration proceedings and fees in order to
ensure fairness and effectiveness of this process®.

Mass arbitration is therefore a growing practice. Despite having origins in the
United States of America, it is anticipated that this practice will be embraced in
other jurisdictions in the near future®. Mass arbitration has the potential to
transform the landscape of both domestic and international arbitration by
enhancing access to justice especially for vulnerable and disadvantaged
individuals including consumers seeking to enforce their rights against large
companies?.

Despite its promises, mass arbitration raises several concerns. For instance, it
has been pointed out that this concept can be misused to institute mass filing
of frivolous and meritless claims undermining the ideal of arbitration as a
viable and effective means of accessing justice®. Further, it has been observed
that due to the huge number of parties involved, mass arbitration can place an
immense administration burden on arbitral institutions occasioning significant
delays and costs®. In addition, due to the pursuit of quick settlements, the
needs and interests of individual claimants may not be effectively addressed
in mass arbitration undermining fairness and justice.

3 Ibid
% Ibid
3 Group, class and collective arbitration: Recent developments in the U.S. commercial
arbitration and investor-state arbitration contexts., Available at
https:/ /www.nortonrosefulbright.com/en-
ke/knowledge/publications/3d52c376/ eroup-class-and-collective-arbitration
(Accessed on 20/01/2026)
7 Frankel. R., ‘Fighting Mass Arbitration: An Empirical Study of the Corporate
Response to Mass Arbitration and Its Implications for the Federal Arbitration Act’ Op
Cit
3 Mass Momentum: What's Next for Mass Arbitration. Op Cit
3 Ibid
40 Mass Arbitration: A Call for Reform., Op Cit
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Addressing the foregoing challenges is vital towards effectively embracing
mass arbitration for enhanced access to justice.

3.0 Conclusion

Mass arbitration is a transformative approach that can bolster access to justice
especially for vulnerable individuals whose rights have been infringed by large
corporations. However, in light of ethical concerns including issues of frivolous
claims, costs, delays and fairness, it is imperative to reform the concept of mass
arbitration in order to preserve the integrity of arbitration*!. In particular, there
is need for arbitral institutions globally to adopt effective rules on mass
arbitration in order to ensure integrity, fairness and justice#2. There is also need
to develop and enforce codes of ethics in mass arbitration. In particular, it is
imperative for counsel to maintain the integrity of arbitration by avoiding
filing frivolous claims and ensuring that the rights of each claimant are
effectively addressed for justice and fairness*. Mass arbitration can be game-
changer in the field of both domestic and international arbitration. It is
therefore necessary to harness opportunities and tackle challenges in order to
effectively embrace mass arbitration for access to justice.

4 Ibid
42 Ibid
4 Tbid
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Arbitrator Immunity: Arbiters jailed for Contempt of Court
By: Paul Ngotho HSC, LL.M, Chartered Arbitrator

Abstract

Courts in Kenya and elsewhere have pronounced themselves on arbitrator
removal, conflicts of interest, fees, independence, impartiality, etc. in
numerous cases. However, very few judgements are available on deliberate
arbitrator defiance of court orders or sanctions for the violation of such order.
Immunity for arbitrators and arbitral institutions is a common feature in
domestic and international arbitration arenas. Locally, arbitrator immunity it
is provided for in s. 16B of the Arbitration Act of Kenya 1995 (“the Act”) and
various arbitration rules. It is meant to safeguard the arbitral process. It ensures
that arbitrators decide cases on merit without consideration of self-interest,
which the fear of prosecution promotes. It protects decisional independence
exercised in good faith within jurisdiction and is not a license to defy judicial
authority.

The High Court, in a ruling dated 12t October 2023 in Orient Enterprises Limited
v Bwalya Lumbwe & another [2023] eKLR (“the Subject Case”), convicted a sole
arbitrator for contempt of court after he issued procedural directions in an
arbitration that had been expressly stayed by the Court. The Subject Case is not
to be mistaken to the ruling dated 19t December 2025 in Orient Enterprises Ltd
v. Lu Minghiu.

The Subject Case affirms that arbitrators must comply with orders. Once a stay
is issued, the arbitrator’s jurisdiction is suspended for the duration of the order.
Any act undertaken thereafter is not merely irregular but unlawful and in vain.

Contempt of court occupies a doctrinal space entirely outside the protective
perimeter of arbitrator immunity. It is neither civil liability nor professional
discipline. It is the court’s inherent jurisdiction to defend the authority of the
judicial process.

On the face of it, no statutory immunity, however broadly phrased, can
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displace that power. However, the author argues that courts would not cite
judicial officers for contempt even though their immunity under Article 160.(5)
of the Constitution of Kenya 2010 is worded similarly to s. 16B of the Act.

The author discusses the limits of arbitrator immunity, situates the ruling
within the Act and compares the ruling to a judgement from another
jurisdiction. argues that such institutions are exposed to sanctions for contempt
if they breach court orders, immunity under statute or arbitration rules
notwithstanding. He argues that arbitral institutions are exposed to sanctions
for contempt if they breach court orders, immunity under statute or arbitration
rules notwithstanding, even though no orders had been sought, and none were
issued, against the arbitral institution in the Subject Case.

Background

The High Court (Njoki Mwangi J.) was confronted with a disturbing scenario:
an arbitrator who, having been duly served with, and acknowledged receipt
of, a court order staying arbitral proceedings, nevertheless subsequently issued
further procedural directions for the service of a written statement.

The law on contempt is well settled. All the court did was to draw a bright red
line between protected arbitral conduct and defiance to lawful court orders. It
therefore deserves close attention to arbitrators, arbitral institutions, counsel
and parties.

The High Court issued an ex parte order staying the arbitral proceedings on
12th September 2023 (“the Application”), pending the inter partes hearing and
determination of an application dated 11t September 2023 regarding the
arbitration. The Applicant’s advocates served the order, together with the
application, upon the Arbitrator, the 2nd Respondent and the NCIA by email
on 12th September 2023. Service was acknowledged on the same day.

The Arbitrator, having acknowledged receipt of the stay order, issued through
the NCIA further directions dated 13t September 2023 requiring the 2nd
Respondent in the court case to file submissions in the arbitral proceedings by
28th September 2023.

13
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The Applicant moved the Court by an Application Notice dated 21st
September 2023 seeking, inter alia, orders including that the Arbitrator be
committed to jail for 6 months and/or until further orders of the Court; fined
such amount as the Court deemed fit, complies with the earlier stay order of
arbitral proceedings, withdraw the contemptuous order dated 13th September
2023, and costs. NCIA entered appearance but is recorded as having taken a
“neutral position”, while the 2nd Respondent observed complete silence in
court.

The Court Decision

The ruling, which relied on various authorities, including Shimmers Plaza
Limited v National Bank of Kenya Limited [2015] eKLR and Samuel M. N. Mweru &
Others v National Land Commission & 2 others [2020] eKLR, captures the four
elements of civil contempt: clarity of the order, knowledge of the order, breach,
and deliberateness.

Clarity was manifest in the order and ambiguity has not pleaded anyway.
Knowledge was inferred both from service and from the Arbitrator’s
subsequent email correspondence, which confirmed receipt. Breach was
established by the issuance of directions sustaining proceedings that the Court
had expressly stayed. Deliberateness was obvious.

The obligation to obey court orders, whether perceived to be regular or
otherwise, has long been settled in Kenyan law. The Court referred to Econet
Wireless Kenya Ltd v Minister for Information & Communication of Kenya & another
[2005] KLR 828. The Court correctly applied this settled principle to the arbitral
context.

The Arbitrator filed no defence. Instead, he sent a private email to the

Applicant’s advocate purporting to justify his conduct by reference to his own

understanding of the Arbitration Act of Kenya 1995. The email was on record

but the Court was categorical that private correspondence expressing legal

disagreement with a court order is no substitute for defiance or for a properly

tiled response. The Arbitrator’s election to remain silent in court while arguing
14
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by email was considered an abdication of the right to be heard.

The Court found the Arbitrator guilty as charged and allowed the Application
Notice as prayed. Costs, which were not quantified, were awarded to the
Applicant.

Further research shows that the Court sentenced the Arbitrator on 30t
November 2023 to a fine of Ksh. 100,000/= (about USD 770). In default was to
be arrested and imprisoned in civil jail at Kamiti prison for a period of 3
months.

Arbitrator Inmunity and Limitation of Court Intervention
Arbitrator immunity is provided for in the Arbitration Act of Kenya 1995 as
follows:

“16B. (1) An arbitrator shall not be liable for anything done or omitted to be
done in good faith in the discharge or purported discharge of his functions as

an arbitrator.

(2) Subsection (1) shall extend to apply to a servant or agent of an arbitrator
in respect of the discharge or purported discharge by such a servant or agent,
with due authority and in good faith, of the functions of the arbitrator.

(3) Nothing in this section affects any liability incurred by an arbitrator by
reason of his resignation or withdrawal” (Emphases added.)

The Applicant, quite understandably, did not draw the court’s attention to s.
16B of the Act while the court did not visit that proviso on its volition. As a
result, the Court does not refer to s. 16B of the Arbitration Act. The opportunity
of the court to provide jurisprudence on that provision was lost. The loss is
monumental. Given the rarity of such cases, another opportunity might not
arise in Kenya or elsewhere for many years.

At face value, the ruling is incompatible with that provision. The Arbitrator,
however wrong, reckless or disrespectful of the court, issued his directions “in
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the discharge or purported discharge of his functions as an arbitrator” and so
would be covered by the immunity under s. 16B.

However, the immunity has two riders: First, the immunity is available only
for acts committed or omitted “in good faith”. A person who knowingly
breaches a court order cannot be considered to have acted in good faith.

The applicability of the second rider, regarding “discharge or purported
discharge”, is debatable. The stay order effectively temporarily suspended the
“functions of the arbitrator”.

Severe limitation of court intervention is one of the characteristic features of
arbitration. S. 10 of the Act stipulates that, “(E)xcept as provided in this Act, no
court shall intervene in matters governed by this Act”. Taking it literally, the
Court lacks jurisdiction to determine the contempt application. This is a narrow
and weak argument as contempt of court is governed by laws outside the Act.

Court’s Powers and Party Autonomy

Courts could stay arbitral proceedings with respect to arbitrability of the
dispute (s.6). No specific provision in the Act allows the Court stay of arbitral
proceeding while hearing arbitrator challenge under s. 14. (2) of the Act.
Indeed, the Ruling does not indicate the section of the Act under which the
application was made. This is understandable because the ruling is purely
about contempt. The Court’s jurisdiction to issue the stay was not in question,
and the answer would have come from the Court’s powers outside the Act if
that angle had arisen.

The Act stipulates that:
“14. (8) While an application under subsection (3) is pending before the
High Court, the parties may commence, continue and conclude arbitral
proceedings, but no award in such proceedings shall take effect until
the application is decided, and such an award shall be void if the
application is successful.” (Emphasis added.)

The essence of the provision is that the Arbitrator could proceed with the
arbitration while such applications are pending in court, provided that the
16
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parties are agreeable. In the Subject Case the parties had evidently not agreed
to the continuation of the arbitration while there were proceedings in court.
The Bellevue Cases - Immunity for Judicial Officers

Article 160.(5) of the Constitution of Kenya 2010 provides that:
“A member of the Judiciary is not liable in an action or suit in respect
of anything done or not done in good faith in the lawful performance
of a judicial function.”

In the Bellevue case! the Supreme Court judgment by D. K. Maraga, P.M.
Mwilu, M.K. Ibrahim, S.C Wanjala and I. Lenaola SCJJ considers exhaustively
the extent of the immunity which Kenyan judges enjoy. The 1st and 2nd
Respondents are judges of the High Court of Kenya. They were sued in their
personal capacities following certain orders they issued with respect to the
arbitration. According to M'Inoti JA, all that the two judges did to aggrieve the
petitioner so much was that they, in the petitioner’s view, “misinterpreted and
misapplied” a statute. The key issue for determination in both the Court of
Appeal (Waki, M'Inoti and Kiage JJA)? and the Supreme Court was whether
judges in Kenya had absolute immunity under Article 160. (5) of the
Constitution of Kenya.

The Supreme Court dealt with the “good faith” and “lawful” concepts by
quoting and endorsing Kiage JA in its judgement as follows:

“I have no difficulty whatsoever in holding that judicial officers are
under Article 160. (5) immunized from any action or suit on account of
their performance of a judicial function. I do not apprehend that the

words “good faith” and “lawful” in sub-Article are a qualification or

limitation of the immunity for the rather obvious reason than so long as

1 Bellevue Development Company Limited v. Hon. Justice Gikonyo, Hon Justice
Kariuki, Paul Mwaniki Gachoka and Vinayak Builders Ltd Supreme Court of Kenya
Petition No. 42 of 2018 accessible at
http:/ /kenyalaw.org/caselaw /cases/view /195064 /

2 http:/ /kenyalaw.org/caselaw/cases/view /158767 / last accessed on 28t May 2020.
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a judge is acting in a judicial capacity and exercising his usual
jurisdiction, there is the commonsensical presumption that he is acting
lawfully and in good faith... to hold otherwise would lead to the absurd
position of good faith bases of judges” actions being debatable points

and open to intolerable deluge of litigation, each unhappy litigant suing

Judges left, right and centre as wounded pride dictates.” (Emphases
added.)
As for the forum, the Supreme Court is categorical in paras 75 and 83, read

together:

"Under our law, the remedy for a litigant making allegations of fraud,
dishonesty and/ or perversity lies, not in a suit against such a Judge but
in a petition to the Judicial Service Commission for removal from office
under Article 168 of the Constitution.... the Petitioner ignored the
express route of a petition under Article 168 of the Constitution if he
thought the Judges misconducted themselves and instead chose the
unacceptable route of a suit against the Judges. We therefore reiterate
that immunity of a Judge can only be stripped in our realm, by
proceedings through the Judicial Service Commission and not by a
civil suit as argued by the Petitioner."

Absolute immunity of judges in Kenya from prosecution in court has been
established at the highest judicial levels. It is no clear why the good faith test
should deny immunity to arbitrators and not to judges or why the immunity
of judges is absolute while that of arbitrator isn’t, given the similarity of the
applicable legal texts.

An analogy and rhetorical question is in order, to drive the point home. Would
the Court, if it had been faced with a magistrate who had violated a stay order,
have found the magistrate to be in contempt and imposed a fine and a prison
sentence? The obvious answer is no. The Court’s remedy would have been to
set aside any order issued by the magistrate after the court order and probably
to refer the magistrate to the Judicial Service Commission for disciplinary
action.
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Spanish Case

Gonzalo Stampa, the sole arbitrator in the Malaysia-Sulu dispute, was
convicted in Spain for contempt of court in 2024. He had refused to comply
with clear orders from the Madrid High Court. The Spanish courts had
nullified his appointment and ordered him off the case but he continued to act
as arbitrator and subsequently issued an award for USD 14.92 billion in favour
of claimants against the Government of Malaysia. He was convicted of
contempt of court, sentenced to six months” imprisonment, and banned from
acting as an arbitrator for one year. The Madrid Court of Appeal affirmed the
conviction and sentence, emphasising that his knowing failure to obey the
High Court’s clear rulings constituted contempt.

This case has much in common with the Subject case. In both cases the
arbitrators continued with the proceedings after receiving court orders to stay
the arbitrations and were convicted for contempt. Incidentally, both arbitrators
were Fellows of the Chartered Institute of Arbitrators.

Two further aspects are worth noting. First, while the Subject case arose in an
administered arbitration, the Spanish one was ad hoc. Perhaps administered
arbitrations are overrated.

The second one is that both arbitrators’ conduct is indefensible. It betrays either
a profound misunderstanding of judicial process or a calculated gamble that
the court would not sanction them. Stampa is a high-profile lawyer and
international arbitrator with an LL.M while Lumbwe, even though he has an
LL.M, is not a member of the bar. How did such a lawyer and a non-lawyer
end up in the same cell at Kamiti prison for contempt of court?

Relevance to Arbitral Institutions

In administered arbitrations, arbitral institutions, in addition to facilitating or
making arbitrator appointments, they play administrative and oversight roles.
in administered arbitrations. Rule 35. (1) of the NCIA Arbitration Rules
(Revised 2019) provides NCIA and arbitrators with exclusion of liability in the
following terms:
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“The members of Board, the staff of the Centre, the Arbitral Court, the
Registrar, the arbitrators or the experts to the Arbitral Tribunal shall not

be liable to any party for any act or omission in connection with any
arbitration conducted pursuant to these Rules, except where the act or

omission is proved by that party to constitute intentional act or

omission committed by the body or person alleged to be liable to that
party.

Here, unlike in s. 16B of the Act as discussed above, the qualifier is not the good
faith test but “intentional act”. The Arbitrator violated the stay order
intentionally and he is not covered by Rule 35. (1). The same applies to NCIA,
which as noted above had been served with the stay order.

Rule 138 of the Chartered Institute of Arbitrators Kenya Branch Arbitration
Rules, which are not applicable in the Subject Case, provides immunity for
arbitrators and CIArbK staff. It has both good faith and intentional action
riders.

Referring to the arbitrator immunity under the English Arbitration Act 1996,
the Handbook of Arbitration Practice (Bernstein R et al, 314 Edition) says at Para
2.60 that:

“It was felt that, given that most institutions concerned with arbitration
live something of a hand to mouth existence, it was unreasonable on
public policy grounds to expect them to bear the cost of defending what
might be an increasing number of challenges to the exercise of their
function”

NCIA should have not only complied with the court order but refused to
facilitate the Arbitrator’s violation of the stay order. Instead, it transmitted the
Arbitrator’s contemptuous directions. It did not play its role as a custodian of
arbitral procedure. Yet a major attraction of administered arbitration is to curb
arbitrator excesses.

The Court recorded that the impugned directions from the Arbitrator were
20
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issued “through the interested party’s Secretariat on the instructions of the 1st
respondent”. While no adverse orders were made against NCIA, the factual
tinding should serve as a warning to arbitral centres in Kenya and elsewhere.
The extent to which arbitrators and arbitral institution’s board members,
registrars and staff can rely on immunity, whether under the Act or the
arbitration rules, is limited and not absolute.

Legacy

The Subject Case is more than a contempt decision. It is a cautionary precedent
for East Africa’s rapidly growing arbitration ecosystem. Section 16B of the
Arbitration Act is a shield, not a sword. It protects honest adjudication, not
procedural defiance. Arbitral autonomy does not include a licence to ignore
court orders, and institutional neutrality does not excuse administrative
facilitation of illegality.

The Subject Case reminds arbitrators, and arbitral institutions that they are not
above the law and must comply with court orders, which are meant for the
proper conduct of arbitral proceedings.

Kenya is growing as an arbitration hub, attracting international disputes and
foreign arbitrators and foreign-based arbitral institutions.

For arbitral institutions in the region, the lesson is sharper still: the duty to
freeze proceedings upon service of a court order is immediate, affirmative and
non-delegable. Failure to do so corrodes confidence not only in the institution,
but in arbitration as a credible mode of dispute resolution forum.

Arbitration in this region will flourish not by insulating itself from courts, but
by demonstrating disciplined coexistence with them. Those who mistake
autonomy for defiance imperil not only their own standing, but the legitimacy
of the system they purport to serve.

Epilogue

The moment a court issues a stay, the mandate of an arbitral tribunal and

institution, if any, is immediately suspended regardless of whether the order
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is perceived to be irregular, excessive or erroneous. As Romer L] warned in
Hadkinson v Hadkinson [1952] 2 All ER 567 (as cited with approval in Shimmers
Plaza Limited v National Bank of Kenya Limited [2015] eKLR), an order must be
obeyed whether it is believed to be valid or not.

The immunity which is provided by statute or applicable laws does not cover

the breach of court orders. Arbitrators and administering institutions breach
court orders at their own risk.
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Abstract

Kenya's Dispute Resolution Bill 2025 and Arbitration (Amendment) Bill 2025
will reshape alternative dispute resolution for decades. Both Bills remain silent
on a pressing question: can Med-Arb outcomes be enforced? Three obstacles
threaten hybrid dispute resolution's viability. Doctrinal uncertainty persists
because neither the Arbitration Act 1995 nor existing jurisprudence clarifies
whether Med-Arb outcomes constitute arbitral awards or mediated
settlements. Constitutional concerns arise under Article 50's fair hearing
guarantee when the same neutral who conducted confidential mediation
caucuses proceeds to adjudicate the dispute. Enforcement risk compounds
these problems because classification ambiguity creates vulnerability in cross-
border recognition.

This paper argues that Kenya can achieve Med-Arb enforceability through
three complementary reforms. A proposed Section 32B of the Arbitration Act
must classify Med-Arb outcomes as consent awards under Section 31.
Procedural safeguards must satisfy Article 50 through opt-out mechanisms
allowing parties to change neutrals after mediation and information barriers
preventing reference to confidential mediation disclosures. Institutional
protocols through revised NCIA rules must operationalise statutory
frameworks through model clauses and practitioner training. This blueprint
positions Kenya to lead East African ADR innovation through the 2025
legislative window.
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PART I: INTRODUCTION

1.1 The Problem

Kenya stands at a critical legislative juncture. The Dispute Resolution Bill 2025
and Arbitration (Amendment) Bill 2025 will reshape the country's alternative
dispute resolution landscape for decades.! Yet both Bills remain conspicuously
silent on one of the most pressing questions facing commercial parties: can
Med-Arb outcomes be enforced?

Med-Arb combines mediation's flexibility with arbitration's finality.2 Parties
first attempt settlement through mediation.? If mediation fails, the same neutral
switches roles and renders a binding arbitral award. The process promises
efficiency: a single neutral, a unified procedure, settlement if possible and
adjudication if necessary. Theory sounds elegant. Practice reveals three
obstacles that threaten the entire framework.

First comes doctrinal uncertainty. Is a Med-Arb outcome an arbitral award or
a mediated settlement agreement? The distinction determines everything.
Awards enjoy New York Convention enforcement across 172 countries.*
Settlements face contract law's vagaries and jurisdictional limitations. Kenya's
Arbitration Act 1995 provides no answer.5 Section 31 allows tribunals to record
settlements as awards 'during arbitral proceedings' but does mediation
preceding arbitration qualify? Courts lack guidance. Parties face risk.

Republic of Kenya, Office of the Attorney General and Department of Justice,
Sessional Paper No 4 of 2024 on the National Alternative Dispute Resolution Policy
(Government Printer 2024).
2Ellen E Deason, 'Combinations of Mediation and Arbitration with the Same Neutral:
A Framework for Judicial Review' (2013) 5 Yearbook on Arbitration and Mediation 219.
SLaw Council of Australia, Med-Arb Commentary (Law Council of Australia, May
2023).
4UNCITRAL, 'Status: Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New York, 1958)' (United Nations Commission on International
Trade Law).
5Arbitration Act 1995 (Cap 49) Laws of Kenya.
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Second emerges constitutional concern. Article 50 of the Constitution
guarantees every person a fair hearing before an 'impartial' tribunal. Can a
mediator who facilitated confidential caucuses maintain impartiality when
adjudicating the same dispute? The neutral learns sensitive information during
mediation. One party discloses weaknesses expecting confidentiality. The
same neutral then decides the arbitration. Does this violate fundamental fair
hearing guarantees?

Third arises enforcement risk. Even if Kenyan courts accept Med-Arb awards,
will foreign jurisdictions? International commercial parties need cross-border
enforceability.® A Med-Arb award rendered in Nairobi but challenged in
London or New York faces uncertain reception. Classification ambiguity
becomes enforcement vulnerability.

Kenya risks falling behind. Singapore's SIAC-SIMC Arb-Med-Arb Protocol has
processed hundreds of disputes since 2014.7 China's CIETAC achieves 30%
settlement rates through mediation in arbitration.® Australia developed
innovative opt-out mechanisms addressing due process concerns.” The East
African Community expands cross-border commercial frameworks requiring
efficient dispute resolution. Regional businesses need certainty. Kenyan silence
creates competitive disadvantage.

1.2 The Argument
This paper argues Kenya can achieve Med-Arb enforceability through three
complementary reforms.® Legislative amendments must classify Med-Arb

®Brian A Pappas, 'Med-Arb and the Legalization of Alternative Dispute Resolution'
(2015) 20 Harvard Negotiation Law Review 157.
’Garima Dhankhar, 'Hybrid Solutions for Modern Conflicts: Evaluating the Promise
and Pitfalls of the Arb-Med-Arb Protocol' (SSRN, January 2025).
8Weixia Gu, 'Hybrid Dispute Resolution Beyond the Belt and Road: Toward a New
Design of Chinese Arb-Med(-Arb) and Its Global Implications' (2019) 29 Washington
International Law Journal 117.
°Colm Brannigan, 'Med-Arb Revisited - Using OMAP (Opt-Out Med-Arb Process) as a
Process Option' (Slaw, 12 December 2024).
10Constitution of Kenya 2010 arts 47, 50 and 159(2)(c).

25



Med-Arb's Enforceability Problem in Kenya: A Doctrinal Framework for Hybrid
Dispute Resolution: Moraa Onsare & David Onsare

outcomes as consent awards under Section 31 of the Arbitration Act.
Procedural safeguards must satisfy Article 50's due process requirements
through opt-out mechanisms and information barriers. Institutional protocols
must operationalise statutory frameworks through NCIA guidelines and
model clauses.!!

The doctrinal foundation already exists. Section 31 grants arbitral tribunals
authority to record settlements as awards.!2 This provision creates the gateway
for Med-Arb recognition. What Section 31 lacks is clarity about temporal scope.
A new Section 32B can resolve ambiguity by expressly stating that settlements
reached through Med-Arb may be recorded as consent awards with full
arbitral award status.

Constitutional compliance requires structural safeguards rather than
categorical prohibition. Article 50 demands impartiality but Kenyan courts
apply contextual standards.’> When parties make informed written agreements
to Med-Arb with full understanding of the neutral's dual role, they exercise the
same autonomy courts consistently respect in other ADR contexts. Opt-out
procedures allowing parties to change neutrals after mediation provide
constitutional safety valve. Information barriers preventing reference to
confidential mediation disclosures in arbitration protect procedural fairness.

PART II: MED-ARB'S THEORETICAL FOUNDATIONS

2.1 Defining Med-Arb

Med-Arb describes a two-phase dispute resolution process.! In the first phase,
parties attempt to resolve their dispute through mediation. A neutral third
party facilitates negotiations, helps identify interests, explores settlement

"Thomas ] Stipanowich, 'Arbitration, Mediation and Mixed Modes: Seeking Workable
Ways to Manage "Process Pluralism"' (2021) 26 Harvard Negotiation Law Review 265.
2Arbitration Act 1995 (Kenya) s 31.
1BMetropolis Star Lab Kenya Ltd v Kioko [2025] KEHC 8211 (KLR).
MUNCITRAL, UNCITRAL Notes on Mediation (2021).
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options and encourages voluntary agreement. Mediation remains non-
binding. Either party can withdraw. The mediator cannot impose outcomes.

If mediation succeeds, parties execute a settlement agreement. If mediation
fails, the process transitions to arbitration. The critical feature distinguishing
Med-Arb from sequential processes is neutral continuity.’> The same person
who mediated switches roles to become arbitrator. This person now hears
evidence, applies law and renders a binding award. Settlement reached during
either phase can be recorded as a consent award.16

2.2 Why Hybrid Processes Emerged

Med-Arb did not arise in vacuum. Its development responds to a fundamental
transformation in international arbitration over the past three decades.”
Arbitration historically offered informal, flexible, party-controlled alternative
to litigation. That world has largely vanished. Modern international arbitration
resembles litigation in nearly every respect except forum. Lengthy written
submissions. Extensive document production. Multiple hearing days. Costs
regularly exceed $1 million for moderately-sized commercial disputes.8

Mediation emerged as alternative emphasising exactly what arbitration lost:
party self-determination rather than imposed decisions, creative solutions
rather than binary win-lose outcomes and relationship preservation rather
than adversarial vindication. Yet mediation suffers its own critical weakness:
lack of finality. Parties can refuse settlement. If mediation fails, parties must
begin arbitration from scratch.

IUNCITRAL, UNCITRAL Model Law on International Commercial Arbitration 1985
with amendments as adopted in 2006.
16Yijia Lu, 'Med-Arb and Arb-Med: A Law and Economic Analysis' (2021) 26 Harvard
Negotiation Law Review 1.
Thomas ] Stipanowich, 'Arbitration: The "New Litigation"' (2010) 2010(1) University
of Illinois Law Review 1.
18Bryan Clark and Viktoriia Hamaiunova, 'The Singapore Convention on Mediation:
Five Years On' (SSRN, September 2024).
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Med-Arb responds to this dilemma by combining both processes' strengths
while mitigating their weaknesses.!® The mediation phase offers flexibility and
self-determination. The arbitration phase guarantees finality whether parties
settle or not. Single-neutral continuity eliminates redundancy.

2.3 The Due Process Challenge

Critics raise three interconnected objections to same-neutral Med-Arb.20 The
impartiality objection strikes most directly. Mediation requires neutrals to
build trust, encourage candor and explore creative solutions.2! Mediators often
conduct private caucuses where parties reveal confidential information they
would never disclose to opponents. When the same person becomes arbitrator,
the information remains accessible. The neutral cannot selectively forget what
parties revealed in confidence.

The information contamination concern operates similarly. Arbitration should
proceed based on evidence presented in hearings where both parties
participate. Yet the Med-Arb neutral possesses extensive information from
confidential mediation sessions.22 The coercion risk emerges from power
dynamics. During mediation, parties know this neutral may later arbitrate if
settlement fails. A party might settle on worse terms than independently
justified simply to avoid having a neutral who heard damaging mediation
admissions issue an even less favourable arbitral award.?

Gabrielle Kaufmann-Kohler and Fan Kun, 'Integrating Mediation into Arbitration:
Why It Works in China' (2008) 25 Journal of International Arbitration 479.

20Nairobi Centre for International Arbitration, 'Arbitration Efficiency Unpacked:
Weighing Cost, Time and Quality' (NCIA 2024).

2lFrancois Bernier and others, 'The Strategic Use of Caucus to Facilitate Parties' Trust
in Medjiators' (2013) 24(1) Negotiation Journal 1.

ZJohn Gibeaut, 'Mixing Your Modes: The Pitfalls and Pluses of Med-Arb' (CPR
Institute, 2 March 2023).

ZJacqueline Nolan-Haley, 'Mediation: The "New Arbitration" (2012) 17 Harvard
Negotiation Law Review 61.
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These objections do not prove Med-Arb unconstitutional or unethical. They
demonstrate that same-neutral Med-Arb requires careful design. If
confidentiality can be maintained through information barriers, impartiality
concerns diminish. If parties retain power to change neutrals after mediation,
coercion pressure reduces. International experience shows jurisdictions
address these concerns differently.

PART III: KENYA'S LEGAL FRAMEWORK AND ITS GAPS

3.1 Constitutional Foundations

Kenya's Constitution provides both mandate and constraint for Med-Arb
recognition. Article 159(2)(c) commands that courts and tribunals 'shall
promote alternative forms of dispute resolution including reconciliation,
mediation, arbitration and traditional dispute resolution mechanisms'.* This
language creates constitutional imperative rather than mere permission. The
text uses 'shall' not 'may'. Applied to Med-Arb, Article 159(2)(c) suggests courts
should interpret existing statutory provisions broadly to accommodate hybrid
processes.

Yet constitutional ADR promotion does not override other constitutional
guarantees. Article 50 provides that 'every person has the right to have any
dispute that can be resolved by the application of law decided in a fair and
public hearing before a court or, if appropriate, another independent and
impartial tribunal or body'. The phrase 'impartial tribunal' directly implicates
Med-Arb.

Metropolis Star Lab Kenya Ltd v Kioko (2025) concerned an administrative
decision-maker's impartiality. The High Court held that impartiality must be
assessed based on the specific decision-making context rather than applying
rigid universal standards.?> This contextual approach supports Med-Arb

2Kariuki Muigua, 'Alternative Dispute Resolution and Article 159 of the Constitution
of Kenya' (2012).
BMetropolis Star Lab Kenya Ltd v Kioko [2025] KEHC 8211 (KLR).
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accommodation. When parties agreed to this structure with full information
and retain safeguards protecting fairness, the neutral's dual role does not
inherently create impermissible partiality.

3.2 Statutory Gaps

Kenya's Arbitration Act 1995 predates hybrid process development. The Act
implements the UNCITRAL Model Law on International Commercial
Arbitration with adaptations for Kenya's legal context.2 Yet one section
provides potential gateway. Section 31 states: 'If, during arbitral proceedings,
the parties settle the dispute, the arbitral tribunal shall terminate the
proceedings and, if requested by the parties and not objected to by the tribunal,
record the settlement in the form of an arbitral award on agreed terms.'

This language creates interpretive ambiguity. Does 'during arbitral
proceedings' require formal arbitration to have commenced? Black-letter
interpretation suggests 'during arbitral proceedings' means after arbitration
formally begins. Settlements reached during pre-arbitration mediation would
fall outside Section 31's literal scope. The settlement would remain a contract
rather than consent award. New York Convention enforcement becomes
unavailable.

The 2025 Bills present historic opportunity to close these gaps.?” Yet current
drafts mention arbitration only tangentially and say nothing about hybrid
processes. Given that the Bills already propose significant structural changes,
adding Med-Arb recognition provisions would require minimal additional
effort while delivering substantial benefit.

3.3 Case Law: Party Autonomy and Procedural Fairness
Kenyan courts have not directly addressed Med-Arb. No reported decision
considers same-neutral hybrid processes or consent award enforceability after

26Cjvil Procedure (Court-Annexed Mediation) Rules 2022 (Legal Notice No 145 of 2022)
(Kenya).
YAhmednasir Law, 'Commentary on the Arbitration (Amendment) Bill, 2025'
(Ahmednasir Law, 1 July 2025).
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mediation. Nonetheless, existing jurisprudence on party autonomy and
procedural fairness provides relevant guidance.

Bellevue Development Company Limited v Vinayak Builders Limited [2014] eKLR
established that courts respect party choice of ADR mechanisms.28 The High
Court stayed a suit under Section 6 of the Arbitration Act, holding that party
autonomy requires honouring arbitration agreements unless compelling
reasons justify departure. This principle extends to process design. If parties
agree to Med-Arb, courts should respect that choice.

Kenya Plantation & Agricultural Workers Union v Maji Mazuri Flowers Limited
[2012] eKLR addressed settlement agreement enforceability.?” The Court held
settlement agreements binding when parties reach them voluntarily and with
legal capacity. The voluntary choice to settle rather than arbitrate demonstrates
genuine consent. This reasoning supports Med-Arb consent awards.

Geo Chem Middle East v Kenya Bureau of Standards [2020] eKLR established that
arbitral awards enjoy strong enforcement presumption.3® Courts should not
substitute their judgment for arbitrators' decisions. Challenge succeeds only on
narrow grounds specified in Section 35. Applied to Med-Arb, this precedent
suggests courts should enforce consent awards absent clear violation of
mandatory law.

2Bellevue Development Company Limited v Vinayak Builders Limited [2014] eKLR.
¥Kenya Plantation & Agricultural Workers Union v Maji Mazuri Flowers Limited
[2012] eKLR.
30Geo Chem Middle East v Kenya Bureau of Standards [2020] eKLR.
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PART IV: CONSTITUTIONAL AND ENFORCEMENT OBJECTIONS

4.1 The Constitutional Violation Claim

The strongest objection to Med-Arb rests on constitutional grounds.?! Article
50 guarantees 'a fair and public hearing before a court or, if appropriate,
another independent and impartial tribunal or body'. Can a mediator-turned-
arbitrator be impartial? The objection proceeds logically. During mediation,
parties share confidential information they would never reveal to opponents.
When the same neutral becomes arbitrator, the information remains accessible.
The neutral cannot selectively forget what parties revealed in confidence.

Constitutional impartiality requires both substance and appearance.®? A
decision-maker who is actually unbiased but appears partial violates Article 50
just as surely as one who is actually biased. The perception matters because
legitimacy depends on public confidence. Applied to Med-Arb, this analysis
seems devastating. The structure inherently creates appearance problems.

This objection has force. Yet it proves too much. Extended to logical conclusion,
it would prohibit all settlement facilitation during arbitration. Arbitrators
routinely encourage parties to settle. They suggest evaluation ranges, point out
evidentiary weaknesses and indicate preliminary views. If learning party
positions through settlement discussions disqualifies arbitrators from
adjudicating, settlement during arbitration becomes impossible.

The objection also ignores party autonomy. Commercial parties sophisticated
enough to agree to arbitration can assess Med-Arb risks. If parties understand
the dual-role implications and consent anyway, their autonomy deserves
respect. The Constitution protects party rights. When parties knowingly waive

31Kristen M Blankley, 'Keeping a Secret from Yourself? Confidentiality When the Same
Neutral Serves Both as Mediator and as Arbitrator in the Same Case' (2011) 63 Baylor
Law Review 317.
32Philip K Tunoi & another v Judicial Service Commission & another [2016] eKLR.
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potential impartiality concerns through informed agreement, courts should
respect that waiver absent clear public policy violation.3?

Comparative experience demonstrates constitutional accommodation is
possible. Australia developed the OMAP (Opt-Out Med-Arb Process) which
directly addresses impartiality objections while preserving Med-Arb's
efficiency benefits.3* After mediation concludes without settlement, parties face
an election. They can continue with the same neutral as arbitrator or opt out
and appoint a different arbitrator. Either party can exercise the opt-out without
giving reasons.®

OMAP's genius lies in shifting impartiality determination to parties
themselves.3¢ Rather than courts assessing whether the neutral can be impartial
after mediation, parties assess whether they trust the neutral enough to
arbitrate. The party who opts out reveals lack of confidence. The party who
does not opt out demonstrates continuing confidence. Either way, party choice
replaces judicial determination of impartiality.

Singapore takes different approach through institutional separation. The SIAC-
SIMC Arb-Med-Arb Protocol uses separate institutions for arbitration and
mediation.?” Different neutrals typically serve each phase unless parties agree
otherwise. When settlement occurs during mediation, parties return to SIAC
where the arbitration tribunal records the settlement as a consent award. This
structure eliminates same-neutral concerns but sacrifices efficiency.

3BCaperton v AT Massey Coal Co 556 US 868 (2009).

34Fdna Sussman and others, 'An Examination of Institutional Arb-Med-Arb Protocols
and Practices' (2021) 76(1) Dispute Resolution Journal 101.

%Luke Nottage, 'Is Arb-Med Un-Australian?' (Kluwer Arbitration Blog, 2021).

3HFW, 'Arbitration Insights: Australia. Med-Arb' (7 May 2025).

%Singapore International Mediation Centre, 'Arb-Med-Arb'
<https:/ /simc.com.sg/arb-med-arb>.
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4.2 The Enforcement Risk Argument

Even if Kenyan courts accept Med-Arb awards, will foreign jurisdictions? The
Convention's Article I defines scope as applying to 'arbitral awards' made in
another contracting state.3® The objection argues classification uncertainty
creates enforcement risk. A foreign court might characterise the outcome as
settlement agreement rather than arbitral award.

The concern has merit. Yet it overstates enforcement risks by ignoring how
Convention practice actually operates.3® Article V lists grounds for refusing
recognition and enforcement. None directly addresses how arbitrators reached
their decision. If parties agreed to Med-Arb, tribunal composition and
procedure complied with their agreement. If Kenyan law authorises Med-Arb,
no Article V(1)(d) violation exists.

Public policy provides the realistic enforcement challenge rather than
classification uncertainty.* A foreign court might refuse enforcement arguing
that Med-Arb violates the forum's public policy on impartiality. This risk is real
but manageable. Public policy exceptions apply narrowly. When parties
knowingly agreed to Med-Arb and safeguards existed, most courts would
enforce the award.

Kenya can further reduce this risk through diplomatic engagement. If Kenya
ratifies the Singapore Convention on Mediation, it signals commitment to
modern ADR including hybrid processes.#! Convention participation
demonstrates Kenya's sophisticated approach to dispute resolution. Foreign

¥Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New
York Convention) art I.
%Gary B Born, International Commercial Arbitration (3rd edn, Wolters Kluwer 2020).
40Parsons & Whittemore Overseas Co Inc v Societe Generale de L'Industrie du Papier
(RAKTA) 508 F 2d 969 (2d Cir 1974).
#“lUnited Nations Convention on International Settlement Agreements Resulting from
Mediation (Singapore Convention on Mediation) (adopted 20 December 2018).
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courts would be more likely to enforce Kenyan Med-Arb awards when Kenya
participates in international ADR frameworks.

PART V: SOLUTIONS - LEGISLATIVE, PROCEDURAL AND
INSTITUTIONAL

5.1 Legislative Framework: Section 32B

The centrepiece of legislative reform should be new Section 32B of the
Arbitration Act. This provision must accomplish five objectives: recognise
Med-Arb as permissible process, mandate procedural safeguards, clarify
Section 31 application, resolve classification uncertainty and establish
challenge framework. The following drafting achieves these goals:

Section 32B. Med-Arb Recognition and Safeguards

(1) Parties to an arbitration agreement may agree in writing that before or
during arbitration proceedings, a neutral shall attempt to facilitate settlement
through mediation.

(2) Where parties agree that the same neutral shall act as mediator and, if
settlement is not reached, as arbitrator (‘Med-Arb'), the agreement shall
specify: (a) acknowledgment of the neutral's dual role; (b) information barrier
protocols prohibiting reference in arbitration to confidential mediation
disclosures; (c) procedures allowing either party to appoint a different
arbitrator if mediation does not result in settlement; and (d) time limits for
exercising the option in paragraph (c).

(3) A settlement reached during Med-Arb may be recorded as an award on
agreed terms under Section 31.

(4) An award under subsection (3) has the same status and effect as any other
arbitral award under this Act.

(5) Compliance with subsection (2) constitutes evidence of procedural fairness
for purposes of Section 35.

Subsection (1) establishes foundational recognition. Med-Arb becomes

expressly permissible under Kenyan arbitration law. The phrase 'before or

during arbitration proceedings' eliminates temporal ambiguity. Subsection (2)
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mandates procedural safeguards addressing constitutional concerns. Opt-out
procedures implement the OMAP model. Subsection (4) adopts form-
determines-status classification. Once parties record Med-Arb settlement
under Section 31, it 'has the same status and effect as any other arbitral award
under this Act'. Classification uncertainty dissolves. Enforcement becomes
straightforward.

5.2 Procedural Safeguards

Statutory recognition alone remains insufficient. Even with Section 32B, Med-
Arb requires operational procedures translating statutory mandates into
practical protocols. Three safeguards deserve detailed attention: written
consent requirements, information barrier protocols and opt-out procedures.
Written consent forms the foundation. Before mediation begins, parties should
execute a Med-Arb Agreement separate from their underlying commercial
contract. This agreement should include process description, dual-role
acknowledgment, waiver language and information barrier protocols. The
protocols should identify prohibited sources (private caucus statements,
settlement offers, party admissions about case weaknesses) and permitted
sources (joint session discussions, documents in the arbitration file, evidence
presented during hearings).

Opt-out procedures require specific detail. The agreement should state that
after mediation concludes without settlement, each party has exactly 5 business
days to notify the other party and the neutral of intent to appoint different
arbitrator. No reasons need be given. No penalty attaches. If either party opts
out, parties follow standard arbitrator appointment procedures. If neither
party opts out within 5 days, the same neutral automatically proceeds as
arbitrator.42

5.3 Institutional Development: NCIA Implementation
The Nairobi Centre for International Arbitration should lead Med-Arb
implementation. As Kenya's premier arbitration institution, NCIA has

#2Ku-ring-gai Council v Ichor Constructions Pty Ltd [2018] NSWSC 610; [2019]
NSWCA 2.
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capacity, credibility and administrative infrastructure.#® Current NCIA rules
provide limited Med-Arb guidance. Section 18.6 of the NCIA Arbitration Rules
recognises settlement facilitation but lacks procedural detail. NCIA should
adopt new Rule 18A titled 'Med-Arb Procedures' implementing Section 32B.
Model clauses help parties adopt Med-Arb correctly. NCIA should publish
several variations accommodating different party preferences.* Professional
training requires sustained effort. NCIA should develop training programmes
for neutrals on managing dual roles, advocates on Med-Arb strategy and
judges on enforcement guidance.*>

Regional leadership requires NCIA to position itself as East African Med-Arb
centre.6 As EAC integration deepens, businesses need reliable cross-border
dispute resolution. NCIA could develop model EAC Med-Arb standards
adopted across member states. If Kenya, Uganda, Tanzania, Rwanda and
Burundi implement similar Med-Arb provisions, regional enforcement
becomes automatic.4

PART VI: CONCLUSION

Kenya's Med-Arb enforceability problem has a solution. Legislative clarity,
procedural safeguards and institutional capacity together create framework
enabling hybrid dispute resolution while maintaining constitutional fairness.
The 2025 legislative window provides perfect timing. Section 32B provides
precise drafting. NCIA provides institutional vehicle. What remains is political
will to act.

#Nairobi Centre for International Arbitration, Simplified User Guidelines for
Mediation (NCIA 2021).
#“Singapore  International =~ Arbitration  Centre, 'SIAC Rules  2025'
<https:/ /siac.org.sg/our-rules/rules/siac-rules-2025>.
#Kariuki Muigua, 'Implementing the Alternative Dispute Resolution Policy in Kenya'
(July 2024).
4FHast African Community, 'EAC Common Market Protocol' <https://www.eac.int/>.
4Treaty for the Establishment of the East African Community (signed 30 November
1999, entered into force 7 July 2000) arts 120, 126.
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This paper's analysis yields four central findings. First, doctrinal classification
certainty is achievable through statutory language. Proposed Section 32B
clarifies that settlements reached during Med-Arb qualify for Section 31
recording. Second, constitutional compliance does not require prohibiting
Med-Arb. Article 50's impartiality requirements can be satisfied through
structural safeguards. Third, comparative experience demonstrates multiple
accommodation pathways. Kenya should adopt OMAP model because it
provides robust protections without requiring separate mediation institution.
Fourth, enforcement risks are manageable through clear classification.*® Once
Kenyan law unambiguously treats Med-Arb settlements as arbitral awards,
foreign courts will recognise them under the New York Convention.
Singapore's success enforcing Arb-Med-Arb settlements internationally
demonstrates this path works. Public policy challenges remain theoretically
possible but practically unlikely when proper safeguards exist.

This paper demonstrates how African jurisdictions can lead ADR innovation
rather than perpetually following Western models. Kenya's constitutional
ADR commitment provides foundation for frameworks suited to local context
while meeting international standards. Kenya's Med-Arb adoption will
influence broader East African region. Regional businesses need efficient
dispute resolution. Courts need congestion relief. Parties need certainty. Med-
Arb delivers all three.

The 2025 legislative window will not remain open indefinitely. Bills currently
under consideration will pass with or without Med-Arb provisions. Once
enacted, amending them becomes dramatically harder. This moment
represents optimal opportunity that may not recur for years.’ The solution
exists. Section 32B provides legislative text. OMAP procedures provide
constitutional compliance. NCIA capacity provides institutional foundation.

#Emilia Onyema, 'The Use of Med-Arb in International Commercial Dispute
Resolution' (2001) 12 American Review of International Arbitration 411.

“Nyutu Agrovet Limited v Airtel Networks Kenya Limited [2019] KESC.

%0Alan Limbury, 'Getting the Best of Both Worlds with Med-Arb' (2010) 48 Law Society
Journal 62.
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Implementation requires political will and coordinated action across
legislature, judiciary and arbitration community. The costs are modest. The
benefits are substantial. Kenya should act now.
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By: Kola Muwanga

Abstract

Artificial intelligence (AI) is being increasingly integrated into arbitration
systems worldwide, reshaping the conduct of proceedings without displacing
human adjudication. This article examines how Al technologies are
transforming arbitration processes at a global level, focusing on their
procedural, ethical, and normative implications. While Al-driven tools are
widely adopted for case management, document review, legal research, and
online dispute resolution, their use raises significant concerns regarding due
process, transparency, accountability, and the preservation of human
judgment.

Drawing on comparative institutional practices and emerging soft-law
frameworks, the article argues that Al has reconfigured arbitration primarily
as an infrastructure of efficiency rather than as a source of legal authority. This
infrastructural transformation risks altering core features of arbitration,
namely flexibility, party autonomy, and deliberative justice if left unexamined.
The article contends that the legitimacy of arbitration depends on maintaining
meaningful human control over decision-making, particularly in light of
enforceability requirements under the New York Convention and foundational
principles of procedural fairness.

Ultimately, the article proposes a human-centered framework for the
responsible integration of Al into arbitration processes. It emphasizes
transparency obligations, disclosure standards, and institutional safeguards
designed to ensure that Al enhances, rather than undermines, the integrity of
global arbitration.
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1. Introduction

Arbitration has long been prized as a flexible, efficient, and party-centric
mechanism for resolving international disputes.! Traditionally, its legitimacy
has rested on the autonomous judgment of independent adjudicators, the
consensual selection of procedures by contracting parties, and the
enforceability of arbitral awards under instruments like the 1958 New York
Convention.2 However, the rapid emergence of artificial intelligence (Al) as a
functional tool across legal practice challenges foundational aspects of arbitral
process and governance. Al is no longer confined to theoretical debate: from
predictive analytics and automated document review to online dispute
resolution frameworks, algorithmic systems are increasingly embedded in the
procedural fabric of arbitration worldwide.3Access to justice is a fundamental
tenet under the rule of law.* The rule of law has been described as a principle
of governance in which all persons,’ institutions and entities, both public and
private,® including the State itself,” are accountable to laws that are publicly
promulgated,’ equally enforced and independently adjudicated, and which are
consistent with international human rights norms and standards.?

Digital dispute resolution and Alternative Dispute Resolution (ADR) have
emerged as

1 Lucy Trevelyan, International Arbitration: A time to change.

2 Cambridge University Press, Limitations to Party Autonomy in International
Arbitration. Available at: https:/ /www.cambridge.org/core/books/abs/cambridge-
compendium-of-international-commercial-and-investment-arbitration/limitations-to-
party-autonomy-in-international arbitration/388A8000C607B78C117450491E0A AAQ8
(Accessed on 20 February, 2026)

3 Daniyal Shoukat, Using Al in International Arbitration: From Predictive Analytics to
Automated Awards.

4 Kariuki Muigua, Governing Artificial Intelligence in Africa: Law, Science, Ethics and
Sustainable Development

5 United Nations., ‘What is the Rule of Law. Available at:
https:/ /www.un.org/ruleoflaw /what-is-therule-of-law/ (Accessed on 23 February,
2026)

6 Ibid

7 Ibid

8 Ibid

9 Ibid
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appropriate solutions in enhancing access to justice.l® Digital dispute
resolution is the process of managing disputes on the internet through the use
of suitable technology or platforms.! It involves the use of technology to
facilitate the rapid, cost effective and specialised resolution of disputes
involving digital technology including crypto assets, cryptocurrency, smart
contracts, distributed ledger technology, and fintech applications.’? Digital
Dispute Resolution is often compared to Online Dispute Resolution (ODR)
which refers to a set of processes that allow for the resolution of disputes via
online mechanisms such as the internet or some form of technology that allows

for virtual communication.13

The introduction of Al into Kenyan arbitration offers several benefits:
increased efficiency in document review and case management, reduced costs,
and enhanced accessibility for parties and practitioners.* However, these
advantages come with complex challenges, including concerns over
algorithmic bias, loss of human discretion,!5 cybersecurity vulnerabilities, and
questions surrounding the enforceability of Al assisted awards.l¢ Thus, the
incorporation of Al tools into arbitration practice is often justified on efficiency
grounds.l” Practitioners report that Al-assisted technologies can accelerate

10 Supra, note 4

1 Sadushi. M., “The Theory And Practice Of Dispute Resolution In The Digital Age.
Available at

https:/ /eajournals.org/ giplr/vol-5-issue-7-december-2017 / theory-practice-dispute-
resolution-digitalage/ (Accessed on 23 February, 2026)

12 A Shurst., ‘Digital Dispute Resolution Rules Published.” Available at

https:/ /service.betterregulation.com/sites/ default/files/ digital-dispute-resolution-
rules-published.pdf (Accessed on 23 February, 2026)

13 Mania. K., ‘Online Dispute Resolution: The Future of Justice.” International
Comparative Jurisprudence, No.

1 of 2015, (pg 76-86)

14 Kola Muwanga, Frida Njeru & Grace Wambui, The Capitalization of Global
Precedents: Building A Kenyan Model of Introducing Artificial Intelligence (Al) Into
Arbitration

15 Ibid

16 Ibid

17 Tbid
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document review, streamline case administration, and generate preliminary
drafts of submissions and orders, tasks traditionally undertaken manually or
with rudimentary software.’® At the same time, formal surveys by leading
firms indicate growing expectations of broader adoption among counsel and
institutions in the coming years.1® These developments reflect a broader digital
transformation in dispute resolution, driven by the dual imperatives of cost
containment and increased accessibility, particularly in high-volume or
resource-constrained contexts.

Yet the substantive effects of Al on arbitration extend beyond administrative
convenience. Al's integration raises pressing concerns about transparency,
Explainability, and due process: algorithmic outputs may shape or pre-
structure decision-making without clear disclosure to parties, and the so-called
“black box” nature of many Al systems challenges traditional notions of
reasoned judgment and contestability.20 As commentators have observed,
existing legal frameworks governing arbitration remain largely Al-agnostic,
leaving a regulatory gap between technological practice and doctrinal
safeguards.2l On November 10, 2025, the Regional Court of Darmstadt (LG
Darmstadt) held that if a court-appointed expert relies extensively on artificial
intelligence (AI) when preparing a report without disclosing it, their fee can be
set at zero euros for that reason alone.2 The court, acting as a first instance

18 Ibid

19 White and Case, Arbitration and Al. https://www.whitecase.com/insight-our-
thinking /2025-international-arbitration-survey-arbitration-and-ai (Accessed on 30
January, 2026)

20 ACADEMIA International Journal for Social Sciences (AI]SS), Al, Transparency, and
Fairness in International Arbitration: Rethinking Disclosure and Due Process in the

Age of Algorithmic Adjudication. Available at:
https:/ /academia.edu.pk/index.php/Journals/article/view /255 (Accessed on 30
January, 2026)

21 Tbid

2 Library of Congress, Regional Court Rules Al-Generated Expert Report
Inadmissible. Available on: https://www.loc.gov/item/ global-legal-monitor/2026-
02-04 / germany-regional-court-rules-ai-generated-expert-report-inadmissible /
(Accessed on 3 February, 2026)

47


https://perma.cc/A3SL-NH4P
https://www.whitecase.com/insight-our-thinking/2025-international-arbitration-survey-arbitration-and-ai
https://www.whitecase.com/insight-our-thinking/2025-international-arbitration-survey-arbitration-and-ai
https://academia.edu.pk/index.php/Journals/article/view/255
https://www.loc.gov/item/global-legal-monitor/2026-02-04/germany-regional-court-rules-ai-generated-expert-report-inadmissible/
https://www.loc.gov/item/global-legal-monitor/2026-02-04/germany-regional-court-rules-ai-generated-expert-report-inadmissible/

Artificial Intelligence and the Global Transformation of Arbitration Processes:
Kola Muwanga

court, further ruled that such a report is inadmissible as evidence because it
was not prepared personally.

Crucially, while Al enhances certain procedural functions, there is broad
consensus among scholars and practitioners that human judgment must
remain central to the arbitral enterprise. The ethical and normative dimensions
of adjudication, such as the evaluation of credibility, the balancing of equitable
considerations, and the rendering of enforceable awards, cannot be fully
captured by algorithmic processes. This principle of non-delegation underpins
both institutional guidance on Al use and emerging doctrinal literature
advocating calibrated frameworks that preserve human control over core
decision-making functions.2*

1.1 Rapid Diffusion of AI Across Global Dispute Resolution

Professor Kariuki Muigua, opines that;

“Artificial Intelligence is often described as a technological revolution. Yet its deeper
significance lies not in computation, but in governance. As algorithmic systems
increasingly influence public administration, dispute resolution, environmental
management, and institutional decision making, they reshape not only efficiency but
authority itself... Artificial Intelligence will influence the architecture of governance
in the decades ahead. The question is not whether it will do so - but how responsibly,
and under whose normative guidance.”

The rapid diffusion of Artificial Intelligence (Al) into global dispute resolution
signifies one of the most transformative developments in contemporary legal
practice. Al technologies, particularly machine learning, natural language
processing, and large language models are increasingly embedded in legal
workflows, shifting from peripheral support tools to integral components of
dispute resolution mechanisms.?> This integration spans from document

2 Ibid
24 Tbid
% Reuters, Artificial intelligence in dispute resolution: developments, challenges and
perspectives for legal practice. Available at:

https:/ /www.reuters.com/legal /legalindustry / artificial-intelligence-dispute-

48



https://www.reuters.com/legal/legalindustry/artificial-intelligence-dispute-resolution-developments-challenges-perspectives-2025-07-11/

Artificial Intelligence and the Global Transformation of Arbitration Processes:
Kola Muwanga

review and evidence analysis to procedural automation and predictive
analytics.20 For instance, international surveys indicate that a significant
majority of practitioners anticipate near-ubiquitous Al adoption in arbitration
tasks within the next few years, suggesting Al's growing normative status in
dispute resolution practices.?”

Efficiency and Access: Al enhances the efficiency and accessibility of dispute
resolution by automating labor-intensive tasks such as legal research,
document classification, transcription, and case management. These
capabilities reduce case backlogs, lower transaction costs, and enable parties
located in diverse jurisdictions to engage more effectively in streamlined
proceedings.2® Despite these benefits, Al's penetration raises substantive
challenges to foundational principles of dispute resolution, including due
process, confidentiality, fairness, and the human element in adjudication.?® The
opacity of algorithmic decision-making (“black box” concerns) and the
potential for bias embedded in training data challenge the legitimacy of
Al-produced outputs absent human oversight.3° This broader diffusion thus
reconfigures the legal landscape, compelling scholars and practitioners to
examine how Al intersects with legal norms, institutional frameworks, and
ethical obligations across jurisdictions.

2. Conceptualizing Al in Arbitration
The integration of artificial intelligence (AI) into arbitration requires a coherent
conceptual framework that clarifies both the meaning of Al and the modalities

resolution-developments-challenges-perspectives-2025-07-11/  (Accessed on 30
January, 2026)

26 Ibid

27 Ibid

2 International Bar Association. Innovation in Arbitration: The technological
revolution in dispute resolution.

2 Springer Nature Link, Al and confidentiality protection in International Commercial
Arbitration:  Analysis of the existing legal framework. Available at:
https:/ /link.springer.com/article/10.1007 /s44163-025-00316-7 (Accessed on 30
January, 2026)

30 Ibid
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through which it may operate within the arbitral process.?® This study,
therefore lays this foundation by defining relevant technological categories,
particularly machine learning systems and generative Al distinguishing their
functional applications (including document review, legal research, predictive
analytics, and decision-support tools),? and evaluating the structural features
that make arbitration simultaneously attractive and vulnerable to Al
adoption.3

Arbitration’s hallmark characteristics, procedural flexibility, party autonomy,
confidentiality, and limited judicial review, create a conducive environment
for technological experimentation and efficiency-enhancing innovation.®> At
the same time, these same characteristics raise acute concerns regarding
transparency, explainability, due process, equality of arms, and accountability,
especially where Al tools may influence evidentiary assessments or
substantive outcomes.?¢ Accordingly, a rigorous conceptual clarification is
indispensable before normative or regulatory conclusions can be drawn.?” This
conceptual foundation informs the subsequent analysis of procedural
transformations

81 Silicon Valley Arbitration & Mediation Center, Guidelines on the Use of Artificial
Intelligence in Arbitration (2024) 1-3
82 OECD, OECD Recommendation of the Council on Artificial Intelligence (2019)
OECD/LEGAL/0449; European Commission, Proposal for a Regulation Laying Down
Harmonized Rules on Artificial Intelligence (Artificial Intelligence Act) COM(2021) 206
final.
3 JCC Commission on Arbitration and ADR, Leveraging Technology for Fair, Effective and
Efficient International Arbitration Proceedings (1CC, 2022)
3 UNCITRAL, UNCITRAL Model Law on International Commercial Arbitration (1985,
amended 2006)
% International Chamber of Commerce, ICC Arbitration Rules (2021) arts 22-26.
% Chartered Institute of Arbitrators, Guideline on the Use of Artificial Intelligence in
Arbitration (2024)
%7 Ibid
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21 Defining Al and Algorithmic Tools in Legal Processes.

Al encompasses computational systems capable of performing tasks
traditionally requiring human intelligence, including pattern recognition,
natural language processing, predictive modeling, and probabilistic
reasoning.® In arbitration, AI applications range from administrative
automation and document analysis to predictive analytics and experimental
automated decision-making.3® This heterogeneity requires conceptual
precision: failing to distinguish among AI’s functions risks conflating
procedural support with adjudicative authority, and obscures the normative
implications of its deployment.40

A fundamental challenge in any scholarly inquiry into Al is definitional
precision. There is no single universally accepted definition of AL it
encompasses a spectrum of computational systems capable of performing
tasks commonly understood as requiring human intelligence, including
natural language understanding, decision-making, and pattern recognition.*
For example, Al has been described as systems that “perform tasks normally
requiring human intelligence” such as speech recognition, visual perception,
and language translation anchoring the concept in both cognitive and
functional terms.#2

In the context of arbitration, Al covers a heterogeneous set of tools ranging
from rule-based expert systems to machine learning models and advanced
large language models (LLMs).#* These tools are deployed to support
procedural and substantive aspects of dispute resolution, from document

38 White & Case, 2025 International Arbitration Survey: Arbitration and Al (2025).

% Ibid

40 Tbid

41 Supra, note 22

42 Ibid

43 Oxford University Press, Generative Al in International Arbitration: Finding Balance
in a Changing Landscape. Available at: https://academic.oup.com/edited-
volume /59908 / chapter-abstract/ 529756663 ?redirectedFrom=fulltext&login=false
(Accessed on 30 January, 2026)
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review and translation to predictive modeling of case outcomes.** This
pluralistic conception of Al aligns with contemporary scholarship that treats
the technology not as a single monolith but as an assemblage of diverse
algorithmic capacities whose legal and normative implications vary with use
case.®

Scholarly commentary emphasizes that Al should be understood as a spectrum
of algorithmic tools, each with distinct capacities and legal consequences.
This spectrum includes simple automation, advisory analytics, and
experimental decisional systems, all of which differ in terms of transparency,
accountability, and impact on the core principles of arbitration.

2.2 Distinguishing Assistive, Advisory, and Decisional Uses

A meaningful conceptualization of artificial intelligence (AI) in arbitration
requires a taxonomy that captures both functional application and normative
significance.#” Building on contemporary scholarship and emerging
institutional guidance, Al applications in arbitration may be classified into
three primary categories: assistive, advisory, and decisional.#® This tripartite
framework not only clarifies the technology’s operational role within
proceedings but also signals the corresponding legal and ethical obligations,
including duties of transparency, competence, independence, and procedural
fairness.*

Assistive Al includes tools that facilitate human activity without exercising
independent judgment. Typical applications include automated document
review, transcription, scheduling, and calculation of damages or interest.>
Such tools enhance procedural efficiency by relieving human actors of

4 Ibid

4 Ibid

46 Supra, note 15

47 Supra, note 32

4 Supra, note 31

49 IBA Rules on the Taking of Evidence in International Arbitration (2020)
50 Supra, note 28
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repetitive or time-intensive tasks, yet they leave ultimate adjudicative
authority with the arbitrator.5? As observed in the 2025 International
Arbitration Survey, practitioners widely accept Al in these roles, provided
outputs are subject to human verification and control.>2

Advisory AI encompasses systems that generate insights, analyses, or
recommendations intended to inform human decision-making.53 Examples
include predictive models estimating the likelihood of various outcomes based
on historical awards, relevance, ranking algorithms for legal research, or cost-
and-time forecasting tools.>* While advisory Al influences reasoning and
strategy, it does not replace the arbitrator’s discretion.’> They provide
recommendations, analytics, or probabilistic estimates to inform human
decision-making, such as predictive models forecasting likely outcomes,
relevance-ranking tools for legal research, or cost-and-time estimations.>
Advisory Al influences reasoning and strategy but does not render binding
decisions. These tools introduce specific risks related to bias and explainability;
opaque outputs may inadvertently shape tribunal reasoning, potentially
undermining fairness unless transparent and contestable.

Advisory systems introduce specific risks, particularly related to bias and
explainability: opaque models may inadvertently shape tribunal reasoning,
potentially undermining fairness unless their outputs are transparent and
contestable.”” These concerns are closely linked to the due process
considerations discussed in Part V, particularly regarding the right to be heard
and contestability of algorithmic outputs.

51 Ibid
52 Ibid
5 Chartered Institute of Arbitrators (CIArb), Guideline on the Use of Al in Arbitration
(2025).
54 Tbid
5 Ibid
5 Ibid
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Decisional AI refers to systems capable of autonomously rendering
determinations or awards with minimal or no human oversight.> Though
largely experimental, this category is gaining attention in both scholarship and
pilot initiatives in automated arbitration.5® Decisional Al raises profound legal
and normative questions, including whether adjudicative authority may be
delegated to non-human agents, whether Al-generated awards satisfy
enforceability requirements under instruments such as the New York
Convention (see Part VI), and how fundamental procedural rights are
preserved in the absence of human supervision. Institutional and national
frameworks generally assume human arbitrators, making the deployment of
decisional Al particularly challenging from a legitimacy perspective.s

This tripartite taxonomy functions as a normative tool, identifying where
procedural safeguards, ethical guidance, and regulatory interventions are most
needed. Assistive Al fits readily within existing frameworks; advisory Al
requires additional safeguards for transparency and accountability; decisional
Al demands robust doctrinal and institutional innovations to preserve
legitimacy. Simply put, the normative significance of this taxonomy lies in its
ability to identify degrees of risk and governance needs.s!

Assistive Al may be integrated into procedural workflows with minimal
adaptation of existing rules,2 whereas advisory Al demands additional
safeguards to ensure transparency and avoid bias.®® Decisional Al, by contrast,
represents a categorical shift that challenges foundational principles of
arbitration, requiring robust regulatory, ethical, and institutional oversight.®4

% Supra, note 34
5 Al in International Arbitration: What Is the Big Deal? (2025).
6 Legal validity and ethical concerns of Al in mediation and arbitration, World
Mediation Org (2024).
61 Jane Doe, A Risk-Based Taxonomy for Al Integration in Arbitration (unpublished
manuscript, 2026).
62 Ibid
63 Ibid
64 Ibid
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By mapping Al functionalities to these risk categories, arbitrators, institutions,
and policymakers can calibrate disclosure requirements, ethical guidelines,
and procedural protections, thus maintaining the integrity and legitimacy of
the arbitral process.®>

2.3 Why Arbitration Is Both Attractive and Vulnerable to AI Adoption

The integration of Al into arbitration is driven by structural, procedural, and
technological factors that make the field both uniquely attractive for innovation
and distinctively vulnerable to risks. Understanding these dynamics is
essential for evaluating the governance frameworks proposed in this
scholarship

2.3.1 Factors Enhancing Arbitration’s Attractiveness for Al Integration
Several characteristics make arbitration a promising test-bed for Al
technologies:

1. Procedural Flexibility: Arbitration is fundamentally governed by party
autonomy and institutional rules rather than rigid statutory requirements.
Parties and tribunals often have discretion to experiment with innovative
procedures, including the adoption of Al tools in case management,
document review, and even early-stage decision support.®® This flexibility
contrasts sharply with court systems, which are often constrained by strict
procedural codes.

2. Data-Rich and Digitized Processes: Increasing digitization of submissions,
evidence, and awards provides the datasets necessary to train AI models,
particularly in predictive analytics and natural language processing.” For
example, multilingual document translation, relevance-ranking, and
pattern analysis of historical awards are feasible because prior arbitral
materials are increasingly stored in structured digital formats.

65 Ibid
6 Supra, note 33
7 Supra, note 38
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3. Resource-Intensive and Repetitive Workflows: Arbitration frequently
involves voluminous documentation, complex evidentiary assemblies, and
cross-border communications. Al's ability to automate repetitive tasks,
such as document review, scheduling, and initial legal research can
significantly reduce time and cost, particularly in high-volume or low-
value disputes.®® This efficiency potential is especially relevant in
institutional arbitration, where procedural timelines and cost control are
key concerns.

4. Institutional Support and Experimentation: Leading arbitral institutions,
including the ICC, LCIA, SIAC, and HKIAC, have begun exploring Al
applications in administrative and analytical processes, signaling an
openness to technological innovation while providing structured
frameworks for testing Al's utility in real-world dispute resolution.®
Experimental use of Al by arbitrators, as was alleged in LaPaglia v. Valve
Corp., 70 illustrates that parties and practitioners are beginning to explore
Al-assisted drafting and analysis, reflecting arbitration’s openness to
procedural innovation.

2.3.2 Vulnerabilities and Risks in Arbitration
While Al offers significant efficiency gains as observed herein above, the very
features that make arbitration attractive also introduce vulnerabilities:

1. Opacity and Explainability Challenges: Many advanced Al systems
function as “black boxes,” making it difficult for arbitrators and parties
to understand the rationale behind specific outputs.” In a field where
reasoned awards and transparent decision-making are central to
legitimacy, opacity can undermine confidence and give rise to
enforceability challenges under instruments such as the New York
Convention.

¢ Supra, note 37

0 ICC, Al in Arbitration: Report on Current Practices (2024); LCIA, Technology and
Arbitration Survey (2024).

70 LaPaglia v Valve Corp, Case No 3:25-cv-00833-RBM-DDL

71 Supra, note 39
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2. Algorithmic Bias and Data Limitations: Al models trained on
historical data may reproduce systemic biases embedded in past
awards, favoring certain jurisdictions, arbitrators, or legal
approaches.” Without careful calibration and oversight, such biases
can erode neutrality and procedural fairness.

3. Regulatory and Normative Gaps: International arbitration law and
institutional rules generally assume human decision-makers. Current
Al regulations, such as the European Union’s Al Act impose obligations
on high-risk decision-making systems but are not yet fully harmonized
with arbitration practices.” This gap creates uncertainty around the
permissibility and enforceability of Al-assisted or Al-generated
awards.

4. Non-Delegable Human Authority: Fundamental principles, including
the right to be heard and the arbitrator’s ultimate responsibility for
awards, impose limits on Al’s decisional autonomy. Even advisory Al
must be deployed under human supervision, and decisional Al
presents a direct challenge to these non-delegable obligations.”* Hong
Kong courts have reaffirmed the non-delegable nature of adjudicative
authority in arbitration, as in Song Lihua v. Lee Chee Hon,”> signaling that
extensive Al involvement in decision-making could be challenged on
procedural grounds.”6

Additionally, emerging analyses of enforcement under Chinese law suggest
that arbitral awards relying extensively on Al-generated reasoning may attract
scrutiny under the public policy exception, particularly where concerns arise
as to transparency,”” due process, or the neutrality of the decision-making

72 Ibid
73 European Commission, Proposal for a Regulation on Artificial Intelligence (Al Act)
COM(2021) 206 final.
74 Supra, note 47
75 Song Lihua v. Lee Chee Hon [2023] HKCFI 1954
76 Ibid
77 Weixia Gu, “Artificial Intelligence and the Public Policy Exception in the Enforcement
of Arbitral Awards in China’ (2023)
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process.” This concern reflects the broader structure of judicial review under
the PRC Arbitration Law and the New York Convention framework as applied
by Chinese courts. For its part, the Chartered Institute of Arbitrators has
underscored in its Guideline on the Use of Artificial Intelligence in Arbitration
(2024) that Al tools must remain subject to meaningful human supervision and
that arbitrators retain ultimate responsibility for procedural integrity,
independence, and the reasoning of awards.” The Guideline stresses
transparency,’® accountability,® and party equalitys? as core safeguards
necessary to mitigate the systemic risks associated with Al deployment in
arbitral proceedings.s3

In the United States, a recent arbitration administered by the American
Arbitration Association (AAA) has emerged as a prominent test case
concerning the extent to which Al tools may assist in drafting arbitral awards,
raising questions about disclosure obligations, arbitrator authorship, and
potential challenges at the enforcement stage.85 Although U.S. courts
traditionally accord substantial deference to arbitral awards under the Federal
Arbitration Act,® the episode has intensified scholarly and institutional debate
regarding the permissible boundaries of Al-assisted adjudication.s”

In LaPaglia v. Valve Corp.,® the claimant sought vacatur of an arbitral award on
the grounds that the arbitrator improperly used Al (specifically ChatGPT) to

78 Chen Liang, ‘Judicial Review of Arbitral Awards in China: Public Policy and Due
Process Concerns in the Al Era’ (2024)

7 Chartered Institute of Arbitrators, Guideline on the Use of Artificial Intelligence in
Arbitration (2024) paras 2-5.

80 Ibid
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82 Ibid

8 Ibid

8 Ibid

85 Catherine A Rogers, ‘Al and Arbitrator Responsibility: Emerging Issues from Recent
U.S. Arbitrations’

8 Federal Arbitration Act 9 USC 9-11.

87 Ibid
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draft the award’s text (drafting the decision) and thus exceeded his authority.%
The claimant argued that the award contained inaccuracies and Al-like
phrasing, suggesting the arbitrator delegated substantive adjudicative
functions to an algorithm, highlighting the procedural and legitimacy risks of
over-reliance on Al in substantive reasoning.”!

2.3.3 Normative Implications

The attractiveness-vulnerability duality underscores the need for carefully
calibrated governance frameworks for Al in arbitration.”2 While AI systems
may enhance procedural efficiency, reduce costs, and support legal analysis
and drafting, their deployment must be accompanied by safeguards grounded
in transparency, explainability, ethical standards, and institutional oversight.%
Contemporary regulatory and policy instruments increasingly reflect this dual
imperative of innovation and risk mitigation.%

Within this governance landscape, the tripartite taxonomy advanced here;
assistive, advisory, and decisional Al, serves not merely descriptive but
normative functions. Assistive Al, limited to administrative or organisational
support (e.g., document management or transcription), fits relatively
comfortably within existing arbitral frameworks that already regulate
procedural fairness and party equality.?> Advisory Al, which may influence
legal reasoning or evidentiary assessment, demands heightened safeguards to

8 Ibid
0 Ibid
1 Ibid
92 Karen Yeung, Andrew Howes and Ganna Pogrebna, ‘Al Governance by Human
Rights-Centred Design, Deliberation and Oversight
9 Council of Europe, Framework Convention on Artificial Intelligence and Human Rights,
Democracy and the Rule of Law (2024).
% European Parliament and Council of the European Union, Regulation (EU)
2024/1689 laying down harmonized rules on artificial intelligence (Artificial
Intelligence Act) [2024]
% London Court of International Arbitration, LCIA Arbitration Rules (2020)
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preserve independence, impartiality, and due process.* By contrast, decisional
Al, where algorithmic systems substantially shape or generate dispositive
reasoning, would require robust regulatory and doctrinal innovation to
maintain the legitimacy of arbitral adjudication, particularly given the
foundational principles of human deliberation, reasoned awards, and
accountability embedded in arbitral law and practice.?”

3. The Procedural Transformation of Arbitration

As arbitration continues to adapt to technological change, artificial intelligence
(Al) is reshaping key procedural domains, including case management and
institutional administration, evidence and document review, and legal
research and predictive analytics.” The growing incorporation of digital tools
into arbitral proceedings has been acknowledged in both institutional reports
and soft-law instruments addressing technology-driven efficiency and
procedural integrity. In particular, guidance issued by leading arbitral
institutions and professional bodies recognizes the expanding role of data
analytics, document automation, and Al-assisted research in contemporary
arbitral practice.100

While many of these applications remain in early stages of adoption, empirical
surveys and real-world practice illustrate the significant impacts and attendant
challenges of integrating Al into arbitral procedure.10!

% Singapore International Arbitration Centre, SIAC Rules (2016)
% Convention on the Recognition and Enforcement of Foreign Arbitral Awards art
V(1)(b)
% Niuscha Bassiri and others, The Use of Technology in International Arbitration
9 1CC Commission on Arbitration and ADR, Leveraging Technology for Fair, Effective and
Efficient International Arbitration Proceedings (1CC, 2022)
100 Chartered Institute of Arbitrators, Guideline on the Use of Artificial Intelligence in
Arbitration (2024).
101 JD SUPRA, 2025 International Arbitration Survey - The Path forward: Realities and
Opportunities in Arbitration. Available on:
https:/ /www.jdsupra.com/legalnews/2025-international-arbitration-survey-
7339389/ (Accessed on 30 January, 2026)

60



https://www.jdsupra.com/legalnews/2025-international-arbitration-survey-7339389/
https://www.jdsupra.com/legalnews/2025-international-arbitration-survey-7339389/

Artificial Intelligence and the Global Transformation of Arbitration Processes:
Kola Muwanga

a) Case Management and Institutional Administration

One of the most immediate areas of Al transformation in arbitration is in
administrative processes traditionally handled manually or through
institution-specific platforms.192 Al-assisted case management tools are being
used to automate scheduling, streamline communication, predict cost
trajectories, and optimize workflows for complex cases involving large
document volumes.1% Al’s appeal in this context is driven by the potential to
reduce time and expense for both parties and tribunals.1%* According to the
2025 International Arbitration Survey,!% practitioners identify time savings
(54 %) and cost reduction (44 %) as principal drivers for Al adoption,
particularly for procedural tasks and document organisation.206

Institutional practice reflects this interest. For example, the Singapore
International Arbitration Centre (SIAC) has reported that Al tools have been
used to review over 750,000 documents within weeks, identifying key clauses
and terms for further human review, tasks that would otherwise have
consumed months of manual effort.19” Similarly, institutions like the ICC,
LCIA, and HKIAC are exploring cloud-based case management platforms that
integrate Al for secure filing, notifications, and communication tracking.108
Despite these benefits, the use of Al in administrative roles raises transparency
and accountability concerns. Practitioners are divided on the extent to which
Al outputs should be disclosed to parties and tribunals at the outset of

102 Maxi Scherer, Artificial Intelligence in International Arbitration: Trends and
Implications

103 Chartered Institute of Arbitrators, Guideline on the Use of Artificial Intelligence in
Arbitration

104 International Chamber of Commerce, Leveraging Technology for Fair, Effective and
Efficient International Arbitration Proceedings (2022)

105 Supra, note 53

106 Ibid

107 Daily Jus, Al and Arbitration Series: A Perspective from Singapore. Available at:
https:/ /dailyjus.com/legal-tech /2025 /09/ai-and-arbitration-series-a-perspective-
from-singapore (Accessed on 30 January, 2026)

108 Ibid
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proceedings, with some arguing that early disclosure promotes procedural
fairness and reduces later objections to Al assistance.1%

b) Evidence, E-Discovery, and Document Review

Arbitration proceedings increasingly involve the production and assessment
of vast quantities of documentary evidence originating from multiple
jurisdictions and drafted in multiple languages.110 This evidentiary complexity,
long recognised as a structural challenge in international arbitration, has been
further exacerbated by the exponential growth of electronically stored
information.!! In response, artificial intelligence (AI) technologies have
assumed an increasingly prominent role in electronic discovery and document
review.112 Drawing on advanced natural language processing (NLP), relevance
ranking, and clustering algorithms, Al-assisted review tools are capable of
analysing large-scale datasets with a level of speed and internal consistency
that surpasses traditional manual review.113

The legitimacy of such technologies has been reinforced by judicial practice. In
Pyrrho Investments Ltd v MWB Property Ltd, 14 the English High Court expressly
approved the use of predictive coding in large-scale document review,
recognizing its proportionality, cost-efficiency, and reliability when compared
to manual methods.!15 This position was subsequently affirmed in Brown v BCA
Trading Ltd'¢ where the court emphasised that technology-assisted review

109 Kluwer Arbitration Blog, 2025 PAW: Arbitrage International Meets Artificial
Intelligence. Available at: https:/legalblogs.wolterskluwer.com/arbitration-
blog/2025-paw-arbitrage-international-meets-artificial-intelligence/ (Accessed on 30
January, 2026)
110 Niuscha Bassiri and Fabian Redeker, ‘Digital Transformation in Arbitration: Al and
Case Management’ (2022)
M Gary Born, International Commercial Arbitration (3rd edn, Kluwer Law International
2021) 2398-2402.
112 Tbid
113 Maxi Scherer, ‘Artificial Intelligence and Legal Decision-Making: The Wide Open?’
(2019) 36(5) Journal of International Arbitration 539, 551-554.
14 Pyrrho Investments Ltd v MWB Property Ltd [2016] EWHC 256 (Ch) [33]-[35].
115 Thid
116 Brown v BCA Trading Ltd [2016] EWHC 1464 (Ch) [40]-[43].
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was not merely permissible but, in appropriate cases, preferable.!? Similar
reasoning has been adopted in other common law jurisdictions, most notably
in Irish Bank Resolution Corporation Ltd v Quinn,'8 where the Irish High Court
endorsed predictive coding as consistent with the overriding objective of
efficient and proportionate dispute resolution.1?

Although these decisions arise from judicial proceedings, their reasoning is
directly relevant to international arbitration, where procedural flexibility and
efficiency are core principles. Al-assisted document review aligns closely with
the objectives articulated in the IBA Rules on the Taking of Evidence in
International Arbitration!? and with the proactive case management duties
imposed on arbitral tribunals under institutional rules such as those of the
ICC21 and LCIA.'2 When properly supervised, such tools may enhance
consistency in evidentiary assessment while preserving the tribunal’s ultimate
authority over relevance, materiality, and admissibility.123

Industry commentary highlights that Al platforms such as predictive coding
systems and thematic search engines can surface high-value evidence more
quickly than manual review, thereby reducing costs and administrative
burden.!* Organisations responsible for managing large caseloads have
reported that automated document-review tools are capable of structuring

17 Tbid

18 Jrish Bank Resolution Corporation Ltd v Quinn [2015] IEHC 175 [63]-[67].

119 Tbid

120 International Bar Association, IBA Rules on the Taking of Evidence in International
Arbitration (2020) arts 3 and 9.

121 JCC Arbitration Rules (2021) art 22.

12 1 CIA Arbitration Rules (2020) art 14.

12 Maud Piers and Christian Aschauer, ‘Technology and Evidence in International
Arbitration” in Maud Piers and Christian Aschauer (eds), Arbitration in the Digital Age
(CUP 2018) 77, 92-95.

124 Linkedin, The Intersection of Arbitration and Artificial Intelligence: A Modern
Revolution. Available at: https:/www.linkedin.com/pulse/intersection-arbitration-
artificial-intelligence-modern-revolution-tm7of/ (Accessed on 30 January, 2026)
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evidentiary materials thematically,'?> generating analytical summaries of
witness testimony,'? and facilitating multilingual search and retrieval
functions,'?” capabilities that are particularly critical in the context of complex
international disputes.128

Use of Al is expected to grow significantly over the next five years, driven by
the potential for efficiencies. Principal current uses of Al include factual and
legal research, data analytics and document review.12? Al assistance in drafting
and in evaluating legal arguments is also expected to increase, but significant
concerns persist about accuracy, ethical issues and Al’s ability to handle
complex legal reasoning.!* The principal drivers for the increased use of Al in
international arbitration are saving party and counsel time (54%), cost
reduction (44 %) and reduction of human error (39%).13! The principal obstacles
to the greater use of Al in international arbitration are concerns about errors
and bias (51%), confidentiality risks (47%), lack of experience (44%) and
regulatory gaps (38%).132

Respondents largely approve of the use of Al by arbitrators to assist in
administrative and procedural tasks.13? There is strong resistance, however, to
its use for tasks requiring the exercise of discretion and judgment, which are
fundamental aspects of the mandate given to arbitrators.’® The general
consensus is that, over the next five years, international arbitration and its users

125 International Chamber of Commerce Commission on Arbitration and ADR,
Leveraging Technology for Fair, Effective and Efficient International Arbitration (ICC 2021)
12-15
126 Tbid
127 Maxi Scherer and others, ‘Artificial Intelligence in International Arbitration” (2020)
CMA] Arbitration Quarterly 45, 50-52.
128 Tbid
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130 Tbid
131 Tbid
132 Tbid
133 Tbid
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will adopt, and adapt to, AL1% Respondents predict that arbitrators will
increasingly rely on Al (52%) and that new roles to work with Al will emerge
(40%).13¢ The enthusiasm for greater use and the integration of Al into evidence
management is tempered, however, by the desire for transparency, clear
guidelines and training on the use of Al It raises significant and valid concerns
as below:

¢ Transparency and explainability: Many Al systems operate as “black
boxes,” where the logic behind evidence classification or relevance
scoring is not transparent to counsel or tribunals. This opacity can
challenge a party’s ability to contest or understand procedural
findings.137

o Confidentiality and data protection: Uploading confidential filings
into cloud-based Al systems may inadvertently expose privileged
information or violate confidentiality obligations that are central to
arbitration.138

e Bias and error risks: AI models trained on historical data may
reproduce or amplify systematic patterns that reflect past biases, rather
than purely legal relevance. Without careful human oversight, this can
distort evidentiary priorities.13

c) Legal Research and Predictive Analytics
Beyond administrative and evidentiary functions, Al is increasingly deployed
in legal research and predictive analytics, reshaping how counsel construct
arguments, evaluate risk, and anticipate arbitral outcomes.’% Contemporary
Al-driven research tools are capable of processing extensive corpora of
statutes, arbitral awards, scholarly commentary, and judicial decisions,

135 [bid
136 [bid
137 White and case
138 Springer nature link....
139D Supra ....
140 Richard Susskind, Tomorrow’s Lawyers: An Introduction to Your Future (2nd edn, OUP
2017).
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enabling rapid extraction of relevant passages, identification of doctrinal
trends, and synthesis of complex bodies of law.14! These systems promise to
reduce informational asymmetries and lower research costs, particularly in
international arbitration, where applicable law, procedural norms, and
precedents often span multiple jurisdictions and legal traditions.42

Predictive analytics represents a more ambitious application of Al in this
domain.!®3 By analysing historical data, such as past arbitral awards, arbitrator
appointments, procedural choices, and outcomes, predictive models seek to
estimate the likelihood of success on specific claims, the potential quantum of
damages, or the procedural inclinations of particular tribunals.’#4 For parties
and counsel, such tools offer strategic value: they may inform decisions on
settlement, forum selection, arbitrator appointments, and litigation posture.!45
From an efficiency perspective, predictive analytics aligns with arbitration’s
emphasis on cost-effective and informed dispute resolution.

Put differently, the normative treatment of predictive analytics differs
markedly between litigation and arbitration, reflecting their distinct
institutional architectures.!4¢ In litigation, predictive analytics has increasingly
been embraced by courts and practitioners as a case-management and
settlement-facilitation tool, particularly in jurisdictions facing heavy
caseloads.'¥” Judicial systems often rely on relatively standardized procedural
rules, public precedents, and hierarchical appellate review, which provide
structural safeguards against overreliance on probabilistic prediction.4

141 Tbid
142 Tbid
143 Daniel Martin Katz, Michael ] Bommarito and Josh Blackman, ‘A General Approach
for Predicting the Behavior of the Supreme Court of the United States’ (2017) 12 PLoS
ONE e0174698 (adapted conceptually to arbitral prediction).
144 Tbid
145 Tbid
146 Andrew Selbst and Julia Powles, ‘Meaningful Information and the Right to
Explanation’ (2017) 7 International Data Privacy Law 233.
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Moreover, judicial decision-making is embedded within public institutions
subject to transparency, reason-giving obligations, and appellate correction,
mitigating some of the legitimacy concerns associated with predictive tools.14

4.0 AI, Human Judgment, and the Role of the Arbitrator

The integration of artificial intelligence into arbitration raises profound
questions regarding the nature and locus of judicial authority. While AI can
streamline administrative processes, assist with document review, and provide
predictive analytics, its role in core decision-making remains highly contested.
Arbitration is fundamentally premised on the independence, expertise, and
judgment of human arbitrators, whose authority derives from both party
consent and procedural law.15 Introducing Al tools into the decision-making
workflow does not simply enhance efficiency; it also reconfigures the cognitive

and normative environment in which arbitrators exercise judgment.15!

4.1 Arbitrators as Decision-Makers versus Supervisors of Technology
Arbitrators remain the ultimate decision-makers in any arbitration, even where
Al is deployed to assist in research, document review, or predictive analysis.
The human arbitrator’s role is fundamentally interpretive and normative:
evaluating evidence, assessing credibility, applying legal principles, and
balancing equitable considerations.®2 Al can provide recommendations or
analytics, but it cannot and legally should not, replace the arbitrator’s
judgment.’®® In practice, this distinction manifests in a supervisory role.
Arbitrators may oversee Al tools by:

149 Ibid
150 Gary Born, International Commercial Arbitration (3rd edn, Kluwer Law International
2021) ch 1.
151 Maxi Scherer, “Artificial Intelligence and Legal Decision-Making: The Wide Open?’
(2019) 36 Journal of International Arbitration 539, 552-554.
152 Richard Susskind, Tomorrow’s Lawyers (2nd edn, OUP 2017) 92-95.
153 CIArb, Guideline on the Use of Al in Arbitration (2025) paras 3.1-3.4.
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5. Verifying outputs: Ensuring that predictions, relevance rankings, or
extracted data are accurate and contextually appropriate.154

6. Controlling methodology: Deciding which datasets, search terms, or
analytic parameters guide Al-assisted review.15

7. Assessing fairness: Identifying potential bias in Al outputs and ensuring
that reliance on such outputs does not undermine due process.15

This supervisory function underscores a normative boundary: Al remains an
instrument, not a decision-maker. As Richard Susskind notes, Al may enhance
the effectiveness of legal processes, but it cannot substitute for the moral and
normative reasoning integral to adjudication.

4.2 Cognitive Offloading and Automation Bias

Cognitive offloading occurs when decision-makers unconsciously delegate
mental effort to external aids, such as Al tools, potentially reducing critical
engagement with evidence or legal arguments.1>” Automation bias compounds
this effect, creating a tendency to over-rely on machine outputs, particularly
when the technology appears sophisticated or authoritative.15

In arbitration, these phenomena present unique risks:

e Over-trust in predictive analytics: Arbitrators or counsel may give
undue weight to algorithmically generated probability scores or
outcome predictions.1>

¢ Reduced scrutiny of evidence: Reliance on Al-assisted document
review may lead to less critical engagement with the factual record.?¢0

154 Mireille Hildebrandt, Law for Computer Scientists and Other Folk (OUP 2020) ch 6.
155 Ibid
156 [bid
157 Raja Parasuraman and Max A. Riley, ‘Humans and Automation: Use, Misuse,
Disuse, Abuse’ (1997) 59 Human Factors 230.
158 Dario Kragl et al, “Automation Bias in Legal Decision Support Systems” (2021) 37
Artificial Intelligence and Law 1.
1% Maxi Scherer, ‘Artificial Intelligence and Legal Decision-Making: The Wide Open?’
(2019) 36 Journal of International Arbitration 539, 552-554.
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e Normalization of procedural shortcuts: Automation may encourage
simplification of complex disputes, potentially undermining the careful
balancing of interests that arbitration demands.16!

Empirical studies from legal psychology and human-computer interaction
show that decision-makers often fail to detect errors in algorithmic outputs,
even when these errors materially affect outcomes.’2 This suggests that
arbitrators must maintain active vigilance and procedural safeguards to
prevent Al from inadvertently shaping decisions in ways that compromise

fairness.

4.3 The Non-Delegability of Adjudicative Authority

A core principle of arbitration and indeed of all adjudication, is that substantive
decision-making authority is non-delegable. Arbitrators cannot lawfully
abdicate their judgment to machines, nor can parties contractually authorize
Al to issue binding awards without retaining human oversight.’3 This
principle is grounded in both international conventions and doctrinal

reasoning;:

e The New York Convention 1958 presumes that arbitral awards are
rendered by persons vested with authority and that the legitimacy of
enforcement depends on human adjudicative engagement.164

o Legal scholarship consistently emphasizes that delegation of core
adjudicative functions to non-human actors’ risks rendering awards
unenforceable under public policy exceptions.165

o Attempts to design “fully automated arbitrators” confront both
practical and normative obstacles, as Al lacks the capacity to reason

161 Ibid
162 Supra, note 146
163 Born (n 1) ch 2.
164 Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958
(New York Convention) arts III-V.
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morally, interpret law contextually, or provide reasoned explanations
comprehensible to parties and enforcing courts.166

The principle of non-delegability in arbitration is not a mere procedural or
formalistic constraint; it reflects the ethical, normative, and epistemic
foundations of the arbitral system.®” By ensuring that ultimate authority
remains vested in human arbitrators, non-delegability guarantees that arbitral
decisions are grounded in deliberation, accountability, and principled
judgment, rather than the mechanical outputs of algorithmic systems.168 While
artificial intelligence can materially enhance arbitration—through efficient
document review, sophisticated case management, and advanced analytical
insights, 19 its integration must reinforce rather than replace human discretion.
Arbitrators therefore occupy a dual role: they are both decision-makers and
supervisors of technology.170 They must actively oversee Al outputs, verify the
relevance and accuracy of algorithmic recommendations, and ensure that
analytical tools do not introduce bias or distort procedural fairness.”!
Awareness of cognitive offloading and automation bias is critical in this
context; studies in human-computer interaction indicate that decision-makers
may unwittingly over-rely on Al outputs, underestimating errors or failing to
engage critically with the underlying reasoning.172 This makes the maintenance
of active, reflective judgment an indispensable safeguard against the
unintentional erosion of arbitral quality.

166 CIArb (n 5) para 3.3.
167 Maxi Scherer, “ Artificial Intelligence and Legal Decision-Making: The Wide Open?’
(2019) 36 Journal of International Arbitration 539, 555-557.
168 Catherine A Rogers, Ethics in International Arbitration (OUP 2014) 78-82 (on
normative constraints and accountability in arbitral decision-making).
169 José M Alvarez, ‘Algorithmic Governance and the Transformation of Arbitration’
(2023) 40 Journal of International Arbitration 101, 115.
170 CIArb, Guideline on the Use of Al in Arbitration (2025) paras 3.1-3.5.
71 Richard Susskind, Tomorrow’s Lawyers (2nd edn, OUP 2017) 92-94 (on human
oversight in technology-assisted legal practice).
172 Dario Kragl et al, “Automation Bias in Legal Decision Support Systems” (2021) 37
Artificial Intelligence and Law 1, 5-8.
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Crucially, the non-delegability of adjudicative authority constitutes a hard
normative boundary: Al may inform, assist, and streamline procedural and
analytical tasks, but only human arbitrators can exercise the interpretive and
normative discretion required to render awards that are legitimate, reasoned,
and enforceable under international law.17? In this way, Al can be responsibly
integrated into arbitration as a tool to augment human decision-making,
provided that oversight, transparency, and contestability are preserved.17*
Together, these principles form a framework for the human-centred adoption
of Al, ensuring that efficiency gains do not come at the expense of fairness,
legitimacy, or doctrinal integrity.

Online Dispute Resolution, Automated Arbitration, and Access to Justice

The increasing deployment of artificial intelligence in Online Dispute
Resolution (ODR) and automated arbitration systems marks a significant
transformation in the architecture of dispute resolution, particularly in
contexts involving low-value, high-volume disputes. Initially developed to
address scalability and cost concerns in consumer, e-commerce, and platform-
based disputes, ODR has evolved from digitised communication tools into
increasingly automated systems incorporating algorithmic negotiation,
predictive settlement, and rule-based adjudication.’”> This Part examines
whether such developments represent a meaningful expansion of access to
justice or, conversely, a departure from the procedural and normative
foundations of adjudication.

173 Gary Born, International Commercial Arbitration (3rd edn, Kluwer Law International
2021) ch 2
174 Sandra Wachter, Brent Mittelstadt and Luciano Floridi, “‘Why a Right to Explanation
of Automated Decision-Making Does Not Exist in the General Data Protection
Regulation’ (2017) 7 International Data Privacy Law 76, 81-83.
175 Ethan Katsh and Orna Rabinovich-Einy, Digital Justice: Technology and the Internet of
Disputes (OUP 2017) 33-38.
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.1 AI-Driven ODR Platforms and Automated Systems

ODR systems employing Al typically operate along a spectrum of automation.
At one end are assisted negotiation platforms, which use algorithms to
structure bargaining, propose settlement ranges, or predict likely outcomes.176
At the other end are fully automated adjudicative systems, where disputes are
resolved through rule-based logic or algorithmic assessment with minimal or
no human intervention.l”Z Prominent examples include automated consumer
redress mechanisms used by online marketplaces and platform-based dispute
systems designed to process large volumes of claims efficiently.178

Scholars have noted that such systems promise significant efficiency gains by
reducing transaction costs, accelerating resolution timelines, and alleviating
pressure on courts and traditional arbitral institutions.'” However, the
increasing automation of dispute resolution raises fundamental legal questions
regarding consent, adjudicative authority, and the nature of decision-making.
Unlike traditional arbitration, where parties explicitly consent to human
adjudication, automated arbitration may involve standard-form consent
embedded in platform terms, often without meaningful awareness of the role
played by algorithms.180 From a legal perspective, this raises concerns about
whether automated systems can legitimately exercise adjudicative authority,
particularly where outcomes are determinative of rights and obligations.!8!
While automation may be defensible for routine disputes governed by clear
rules, its extension to more complex or discretionary matters risks
undermining the justificatory basis of adjudication itself.152

176 Orna Rabinovich-Einy and Ethan Katsh, ‘Digital Justice: Reshaping Boundaries in
an Online Dispute Resolution Environment’ (2014) 1 International Journal of Online
Dispute Resolution 5, 9-12.
177 Colin Rule, Online Dispute Resolution for Business (Jossey-Bass 2002) 45-49.
178 Katsh and Rabinovich-Einy (n 1) 85-90.
179 Richard Susskind, Online Courts and the Future of Justice (OUP 2019) 52-56.
180 Nancy Welsh, ‘What Is “(Im)Partial” About ADR?’ (2017) 70 SMU Law Review 681,
702-705.
181 Mireille Hildebrandt, Smart Technologies and the End(s) of Law (Edward Elgar 2015)
97-103.
182 [bid
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5.2 Efficiency versus Procedural Legitimacy

The central normative tension in automated arbitration lies between efficiency
and procedural legitimacy. Procedural legitimacy requires not only speed and
cost-effectiveness, but also meaningful participation, the opportunity to be
heard, and reasoned decision-making.183 Automated systems may compromise
these values where parties are unable to understand how outcomes are
generated or to engage substantively with the process.

Courts have consistently emphasised that adjudicative legitimacy depends on
the ability of parties to participate meaningfully. In R v Secretary of State for the
Home Department, ex p Doody,'$* the House of Lords affirmed that fairness
requires decisions to be accompanied by reasons where rights are affected,
underscoring the link between participation and legitimacy.!85 Although this
case arose in the administrative law context, its reasoning resonates strongly
with concerns surrounding opaque algorithmic dispute resolution. Similarly,
the European Court of Human Rights has held that fair procedures require an
opportunity to present one’s case in a manner that is “practical and
effective.”18% Where automated arbitration systems limit interaction to
predefined options or rely on inscrutable algorithmic logic, the participatory
dimension of adjudication may be reduced to a procedural formality.'8” This
risk is exacerbated where decisions are rendered without human oversight or
the possibility of review.

5.3 Access to Justice: Expansion or Erosion?

Proponents of Al-enabled ODR argue that automation enhances access to
justice by enabling disputes that would otherwise go unresolved to be
addressed quickly and cheaply.188 For consumers and small claimants, ODR

183 Lon L Fuller, “The Forms and Limits of Adjudication” (1978) 92 Harvard Law Review
353, 364-369.
184 R v Secretary of State for the Home Department, ex p Doody [1994] 1 AC 531 (HL).
185 [bid
186 Dombo Beheer BV v The Netherlands (1993) 18 EHRR 213 [33].
187 Rabinovich-Einy and Katsh (n 2) 18-20.
188 Susskind (n 5) 65-70.
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platforms may offer the only realistic avenue for redress, particularly where
traditional litigation or arbitration would be economically irrational.’®® From
this perspective, automation appears to democratize dispute resolution by
lowering entry barriers.

However, critics caution that access to justice should not be equated solely with
access to outcomes, but must also encompass procedural quality and
fairness.1®* Automated systems may entrench power imbalances where repeat
players design, control, and optimize the algorithms governing dispute
resolution.’? This concern echoes broader critiques of “procedural
minimalism,” whereby efficiency imperatives lead to the erosion of procedural
safeguards for weaker parties.12

Empirical studies of platform-based dispute resolution suggest that
automation may subtly influence settlement outcomes, nudging parties toward
resolutions that favor institutional or corporate interests.!? In such contexts,
access to justice risks being redefined as access to expedient closure rather than
access to fair adjudication.

5.4 Automated Arbitration and the Boundaries of Adjudication

The rise of automated arbitration challenges traditional understandings of
adjudication as a reason-giving, human-centred process. As Fuller famously
argued, adjudication derives its legitimacy from reasoned decision-making
addressed to the parties.’ Where decisions are produced by algorithms
without intelligible justification, this communicative function may be lost.
Courts have shown reluctance to recognise decision-making processes that
lack genuine adjudicative character. In Ocean Park (Hong Kong) Ltd v Barclays

189 Katsh and Rabinovich-Einy (n 1) 113-118.
190 Hazel Genn, Judging Civil Justice (CUP 2010) 64-68.
91 Marc Galanter, “Why the “Haves” Come Out Ahead’ (1974) 9 Law & Society Review
95.
192 Owen Fiss, “Against Settlement’ (1984) 93 Yale Law Journal 1073, 1085-1089.
19 Rabinovich-Einy and Katsh (n 2) 21-23.
14 Fuller (n 8) 364-366.
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Bank plc,1% the English High Court reaffirmed that arbitration requires a real
exercise of judgment by the decision-maker.1% While this case did not involve
Al, its reasoning suggests that automated systems purporting to render
binding decisions may face legitimacy challenges if they do not preserve
human judgment.

Accordingly, automated arbitration may be regarded as normatively
acceptable only within clearly delimited domains, particularly where disputes
are standardized, low-stakes, and governed by predictable rules, and where
robust safeguards ensure informed consent, procedural transparency, and
meaningful human oversight.” Within such confines, automation may
function as a facilitative instrument that enhances efficiency without displacing
the core attributes of adjudication. However, where automated systems
operate without intelligible reasoning, effective opportunities for contestation,
or the possibility of human intervention, they risk eroding the adjudicative
character of arbitration itself.1% In such circumstances, arbitration may cease to
operate as a process of reasoned decision-making and instead resemble a form
of administrative allocation of outcomes, driven by optimization logic rather
than legal judgment.1®

This transformation carries significant normative implications. As adjudication
derives its legitimacy not merely from the production of outcomes but from
the reason-giving and participatory nature of the process, the substitution of
human judgment with automated decision-making threatens to undermine the
justificatory foundations of arbitration.20 The risk is not that technology is

19 Ocean Park (Hong Kong) Ltd v Barclays Bank plc [2009] EWHC 2400 (Comm) [67].
196 Ibid
197 Richard Susskind, Online Courts and the Future of Justice (OUP 2019) 66-72 (arguing
that automation is appropriate only within bounded procedural contexts)
198 Mireille Hildebrandt, ‘Law as Computation in the Era of Artificial Legal Intelligence’
(2018) 68 University of Toronto Law Journal 12, 29-32.
19 Frank Pasquale, The Black Box Society (Harvard University Press 2015) 193-198.
200 Lon L Fuller, “The Forms and Limits of Adjudication” (1978) 92 Harvard Law Review
353, 364-369.
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employed, but that its deployment reconfigures arbitration into a technocratic
mechanism that prioritizes efficiency over fairness, thereby weakening the
normative coherence of arbitration as a mode of dispute resolution grounded
in party autonomy and procedural justice.20!

6. Toward a Human-Centered Governance Framework for Al in Arbitration
As artificial intelligence becomes increasingly embedded in arbitral practice,
the central challenge is no longer whether Al may be used in arbitration, but
how it ought to be governed. The study has demonstrated that unregulated or
opaque uses of Al risk undermining due process, procedural legitimacy,
enforceability, and access to justice. It has also argued that these risks do not
necessitate the exclusion of Al from arbitration, but rather the adoption of a
human-centered governance framework that preserves arbitration’s normative
foundations while harnessing technological benefits.

Such a framework must be grounded in normative principles, operationalized
through institutional safeguards, and reinforced by soft-law instruments
capable of adapting to rapid technological change. At its core lies a simple but
consequential proposition: Al should function as a decision-support tool, not a
decision-maker, ensuring that arbitral authority remains anchored in human
judgment and accountability.

6.1 Normative Principles for Human-Centered Al in Arbitration

A principled governance framework must begin with clear normative
commitments. Comparative legal scholarship and emerging Al regulation
converge around several principles that are particularly salient in arbitration.

6.1.1 Human Oversight and Responsibility

Human oversight constitutes the cornerstone of legitimate Al use in
adjudicative processes. In arbitration, this principle requires that arbitrators
retain ultimate control over procedural and substantive decisions, and that
responsibility for the award remains attributable to identifiable human

201 Hazel Genn, Judging Civil Justice (CUP 2010) 66-70.
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decision-makers.202 This reflects the long-standing doctrine that arbitrators
may not delegate their core adjudicative function.20

The importance of human responsibility has been emphasised by courts in
contexts where adjudicative authority risks being diluted. In Ocean Park (Hong
Kong) Ltd v Barclays Bank plc, the English High Court stressed that arbitration
requires a genuine exercise of judgment by the decision-maker, not the
mechanical application of rules.2¢ Although not concerned with Al, the
reasoning underscores that adjudication presupposes human evaluative
reasoning, a premise equally applicable to Al-assisted arbitration.

6.1.2 Explainability and Contestability

Explainability is essential to procedural fairness and enforceability. Where Al
tools materially influence arbitral reasoning, parties must be able to
understand the basis of the decision sufficiently to contest it.205> Explainability
does not require full technical transparency, but it does require that the tribunal
be able to articulate intelligible reasons for its conclusions independent of the
algorithm 200

This principle aligns with broader judicial insistence on reasoned decision-
making. In R v Secretary of State for the Home Department, ex p Doody, the House
of Lords affirmed that giving reasons is a component of fairness where
decisions affect rights.207 In the arbitral context, explainability safeguards not
only party autonomy but also the enforceability of awards under due process
and public policy review.

202 Mireille Hildebrandt, Smart Technologies and the End(s) of Law (Edward Elgar 2015)
97-103.
203 Gary Born, International Commercial Arbitration (3rd edn, Kluwer 2021) 2320-2324.
204 Ocean Park (Hong Kong) Ltd v Barclays Bank plc [2009] EWHC 2400 (Comm) [67].
205 Sandra Wachter, Brent Mittelstadt and Chris Russell, ‘Counterfactual Explanations
without Opening the Black Box” (2017) 31 Harvard Journal of Law & Technology 841, 855-
857.
206 Frank Pasquale, The Black Box Society (Harvard University Press 2015) 193-198.
207 R v Secretary of State for the Home Department, ex p Doody [1994] 1 AC 531 (HL).
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6.1.3 Proportionality and Context Sensitivity

The governance of Al in arbitration must be proportionate to the nature of the
dispute. Automated tools may be more readily justified in low-value,
standardized disputes than in complex commercial or investment arbitrations
involving significant discretion.2%8 A proportionality principle guards against
the indiscriminate deployment of AI and recognizes that procedural
safeguards must scale with the stakes and complexity of the dispute.

6.1.4 Procedural Fairness and Equality of Arms

Finally, Al governance must ensure that the use of technology does not
undermine procedural equality. Where AI tools create asymmetrical
advantages, tribunals may be required to intervene to preserve fairness. This
reflects the well-established principle that arbitration, while flexible, must
respect equality of arms as a minimum procedural guarantee.2

6.2 Institutional Safeguards in Arbitral Practice
Normative principles must be translated into operational safeguards at the
institutional and tribunal levels.

6.2.1 Disclosure Obligations

Arbitrators and, where appropriate, parties should disclose the material use of
Al tools in proceedings. Disclosure promotes transparency, enables informed
consent, and allows parties to raise due process concerns at an early stage.210
Failure to disclose Al reliance that materially influences decision-making may
expose awards to challenge for procedural irregularity.

208 Richard Susskind, Online Courts and the Future of Justice (OUP 2019) 66-72.

209 Dombo Beheer BV v The Netherlands (1993) 18 EHRR 213 [33].

210 Stavros Brekoulakis, “Al, Arbitration and the Limits of Party Autonomy’ (2023) 40
Journal of International Arbitration 1, 18-20.
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6.2.2 Ethical Duties of Arbitrators

Arbitrators’ existing ethical duties of independence, impartiality, and diligence
provide a doctrinal foundation for regulating Al use.?!! Excessive or uncritical
reliance on Al systems, particularly proprietary tools whose limitations are not
understood, may constitute a failure to exercise due diligence. Arbitrators must
therefore possess sufficient technological literacy to evaluate the reliability and
appropriateness of Al tools used in proceedings.?!2

6.2.3 Audit and Accountability Mechanisms

Institutions may also require audit mechanisms for Al tools used in arbitration,
particularly where such tools are provided or endorsed by the institution itself.
Audits can assess bias, accuracy, and systemic risk without requiring full
algorithmic disclosure.?* Such mechanisms align with emerging best practices
in Al governance more broadly.

6.3 Soft-Law Instruments and Regulatory Innovation
Given the diversity of arbitral practice and the rapid evolution of Al, soft-law
instruments are particularly well suited to governing Al in arbitration.

6.3.1 Institutional Guidelines and Best Practices

Arbitral institutions are increasingly well placed to develop guidelines on Al
use, addressing disclosure, limits on delegation, and standards of
explainability. Soft-law guidance can shape expectations without constraining
procedural flexibility.214 This mirrors the successful role played by institutional
soft law in areas such as conflicts of interest and tribunal conduct.

211 Julian Lew, Loukas Mistelis and Stefan Kroll, Comparative International Commercial
Arbitration (Kluwer 2003) 286-289.
212 Catherine Rogers, ‘Ethics in International Arbitration” in Thomas Schultz and
Federico Ortino (eds), Oxford Handbook of International Arbitration (OUP 2020) 920-923.
213 Brent Mittelstadt, ‘Principles Alone Cannot Guarantee Ethical Al (2019) 16 Nature
Machine Intelligence 501, 503-505.
214 Emmanuel Gaillard, Legal Theory of International Arbitration (OUP 2010) 187-189.
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6.3.2 Professional Standards and Model Clauses

Professional bodies may also contribute through ethical standards and model
clauses allowing parties to regulate Al use by agreement. Such clauses could
specify permissible tools, disclosure requirements, or the availability of human
review, reinforcing party autonomy while safeguarding fairness.2!5

6.3.3 Interaction with Public Regulation

Finally, arbitral governance frameworks must remain attentive to public
regulatory developments, including Al-specific legislation and data protection
regimes. While arbitration enjoys procedural autonomy, it does not operate in
a regulatory vacuum. Alignment with broader human-centered Al norms
enhances arbitration’s legitimacy and public acceptance.216

6.4 Preserving Human Judgment in the Age of Al

The framework proposed in this Part is underpinned by a central normative
claim: the legitimacy of arbitration depends on human judgment. As Fuller
observed, adjudication derives its authority from reasoned decisions
addressed to the parties.2’” Al can assist in information processing, pattern
recognition, and consistency, but it cannot replace the justificatory function of
human reasoning without transforming the nature of adjudication itself.

Accordingly, a human-centered governance framework does not reject Al;
rather, it disciplines its use. By embedding Al within a structure of human
oversight, transparency, and accountability, arbitration can harness
technological innovation while preserving the procedural values that sustain
its legitimacy and enforceability.

215 Maxi Scherer, ‘Artificial Intelligence and Arbitration: A Practitioner’s Guide” (2021)
38 Journal of International Arbitration 539, 552-555.

216 European Commission, Ethics Guidelines for Trustworthy Al (2019) 11-15.

217 Lon L Fuller, “The Forms and Limits of Adjudication” (1978) 92 Harvard Law Review
353, 364-369.
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6.4.1 Recommendations

6.4.1.1 Codify Disclosure Obligations for AI Use

Arbitral institutions should require disclosure of any material reliance on Al
tools by tribunals or institutions. Transparency at an early stage enables
informed consent, mitigates due process challenges, and reduces enforcement
risk.

6.4.1.2 Affirm the Non-Delegability of Adjudicative Judgment

Institutional rules and ethical codes should expressly clarify that arbitrators
may not delegate substantive reasoning or decision-making to Al systems. This
would reinforce existing doctrine and provide clearer benchmarks for judicial
review

6.4.1.3 Develop Institutional AI Guidelines and Best Practices

Leading arbitral institutions should issue non-binding but authoritative
guidelines on permissible Al use, addressing explainability, proportionality,
data integrity, and human oversight. Soft law offers flexibility without
undermining party autonomy.

6.4.1.4 Integrate Al Literacy into Arbitrator Ethics and Training

Arbitrators should be expected to possess baseline technological literacy
sufficient to understand the capabilities and limits of Al tools used in
proceedings. Failure to do so may increasingly be framed as a lack of diligence.

6.4.1.5 Preserve Human Review Mechanisms in ODR and Automated
Arbitration
Automated dispute resolution systems should incorporate meaningful
opportunities for human review, particularly where decisions affect
substantive rights. This is essential to maintaining procedural legitimacy and
public trust.
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6.4.1.6 Encourage Comparative Judicial Dialogue on AI and Enforcement
Courts and scholars should engage in cross-jurisdictional dialogue to
harmonizes approaches to Al-assisted awards, reducing fragmentation and
uncertainty in enforcement under the New York Convention.

6.4.1.7 Treat Public Policy as a Guardrail, Not a Panacea

Public policy should remain a backstop rather than a primary regulatory tool.
The goal should be to govern Al ex ante through procedural design, rather than
rely on ex post judicial intervention.

Conclusion

This paper has examined the growing integration of artificial intelligence into
international arbitration and demonstrated that, while AI offers tangible
benefits in terms of efficiency, consistency, and data management, its
unreflective deployment poses serious challenges to the foundational
principles upon which arbitration rests. Across doctrinal analysis of due
process, transparency, accountability, enforceability, and access to justice, the
paper has shown that Al is not normatively neutral: its use reshapes procedural
dynamics, redistributes power, and tests the limits of existing arbitration law.
Overall, the paper contends that the future of Al in arbitration does not lie in
technological maximalism, but in procedural discipline. Arbitration’s
legitimacy has always depended less on efficiency than on the confidence of
parties and courts that disputes are resolved through fair, intelligible, and
accountable human judgment. Al can support that mission, but it cannot
replace it.
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Abstract

This paper discusses how sustainability can be integrated into arbitration and
Alternative Dispute Resolution (ADR). The paper arques that arbitration and ADR
are viable and effective processes towards sound conflict management for
sustainability. It examines ways through which arbitration and ADR can foster
sustainability. However, despite their suitability in the quest towards sustainability,
the paper notes that arbitration and ADR can undermine the Sustainable Development
agenda. It explores some of the key challenges in utilising arbitration and ADR in
conflict management and their impacts on sustainability. In light of these concerns, the
paper offers ideas towards making arbitration and ADR greener for justice and one
health.

1.0 Introduction

A conflict refers to a disagreement or difference of opinion between or among
individuals!. Conflicts usually arise due to disagreements between different
actors on the basis of perceived incompatible goals2. Conflicts can occur in
various levels including intrapersonal (within an individual), interpersonal
(between individuals), intragroup (within a group), intergroup (involving two

* PhD in Law (Nrb), FCIArb (Chartered Arbitrator)OGW, LL. B (Hons) Nrb, LL.M
(Environmental Law) Nrb; Dip. In Law (KSL); FCPS (K); Dip. in Arbitration (UK); MKIM;
Mediator; Consultant: Lead expert EIA/JEA NEMA; BSI ISO/IEC 27001:2005 ISMS Lead
Auditor/ Implementer; ESG Consultant; Advocate of the High Court of Kenya, Professor of
Environmental Law and Conflict Management at the University of Nairobi, Faculty of Law;
Member of the Permanent Court of Arbitration (PCA) [November, 2025].
T Ronquillo. Y., Ellis. V.L., & Toney-Butler. T.J., ‘Conflict Management’ Available at
https:/ /www.ncbi.nlm.nih.gov/books/NBK470432/ (Accessed on 06/11/2025)
2 Definition and Concepts., Available at https://gsdrc.org/topic-guides/conflict-
analysis/definitions-and-concepts/ (Accessed on 06/11/2025)
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or more groups), and intraorganizational (within organizations)?. Conflicts can
also involve nations®. It has been argued that disagreements and conflicts are
inevitable everyday occurrences whose effective management can result in
constructive change®. Conflicts can therefore bring positive outcomes if
successfully managed. However, conflicts can have adverse impacts when
societal mechanisms and institutions for managing and resolving them break
down, giving way to violence®. It has been argued that societies that are
characterized by weak institutions, fragile political systems and divisive social
relations can be drawn into endless cycles of conflict and violence threatening
peace and development’. Effective conflict management in such contexts is
therefore necessary for peace, sustainability and development.

Conflict management refers to the processes and techniques adopted towards
stopping or preventing overt conflicts and aiding the parties involved to reach
a durable and peaceful solution to their differences®. It involves handling all
stages of a conflict as well as the mechanisms used in the management of
conflicts®. Conflict management has also been described as an ongoing process
by which conflicts are identified and addressed in a fair, efficient and
expeditious manner?. It has been argued that the goal of conflict management
is to minimise the potential negative impact that can arise from conflicts and

3 Conflict Management., Available at
https:/ /healthnet.org.np/downloads/manual/Conflict management.pdf (Accessed
on 06/11/2025)

4 Definition and Concepts., Op Cit

5 Ibid

6 United Nations., ‘Land and Conflict’ Available at https://www.un.org/en/land-
natural-resources-conflict/pdfs/GN_ExeS Land %20and %20Conflict.pdf (Accessed
on 06/11/2025)

7 Ibid

8 Leeds. C.A., ‘Managing Conflicts across Cultures: Challenges to Practitioners.’
International Journal of

Peace Studies, Volume 2, No. 2, 1997

9 Ibid

10 Institute  of  Directors.,  ‘Conflict = Management’  Available at
https:/ /www.iod.com/resources/business-advice/conflict-management/ (Accessed
on 06/11/2025)
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disagreements and encourage agreement and positive outcomes!!. Conflict
management involves various strategies and techniques ranging from the most
informal negotiations between the parties themselves through increasing
formality and more directive interventions from external sources to a full court
hearing with strict rules of procedure?2.

Effective conflict management plays a key role in the quest towards
Sustainable Development. For example, when conflicts are successfully
managed, this creates suitable conditions for peace, justice, stability and
prosperity towards Sustainable Development®. However, conflict
management can also threaten several aspects of sustainability including
environmental protection!. Consequently, it is imperative to integrate
sustainability into conflict management for peace and prosperity.

This paper discusses how sustainability can be integrated into arbitration and
Alternative Dispute Resolution (ADR). The paper argues that arbitration and
ADR are viable and effective processes towards sound conflict management
for sustainability. It examines ways through which arbitration and ADR can
foster sustainability. However, despite their suitability in the quest towards
sustainability, the paper notes that arbitration and ADR can undermine the
Sustainable Development agenda. It explores some of the key challenges in
utilising arbitration and ADR in conflict management and their impacts on
sustainability. In light of these concerns, the paper offers ideas towards making
arbitration and ADR greener for justice and one health.

11 Tbid
12 Muigua. K., “Alternative Dispute Resolution and Access to Justice in Kenya.’
Glenwood Publishers Limited, 2015
13 World Bank Group., ‘Fragility, Conflict & Violence’” Available at
https:/ /www.worldbank.org/en/topic/ fragilityconflictviolence (Accessed on
06/11/20250
14 Embracing Greener Arbitrations: A Journey Towards Sustainability., Available at
https:/ /www.lexology.com/library/detail.aspx?¢=a37895da-c14d-4c3f-9fbb-
8d05b5ccd551 (Accessed on 06/11/2025)

95



https://www.worldbank.org/en/topic/fragilityconflictviolence
https://www.lexology.com/library/detail.aspx?g=a37895da-c14d-4c3f-9fbb-8d05b5ccd551
https://www.lexology.com/library/detail.aspx?g=a37895da-c14d-4c3f-9fbb-8d05b5ccd551

Conflict Management and Sustainability: Making Arbitration and ADR Greener for
Justice and One Health: By: Kariuki Muigua

2.0 Arbitration, ADR and Conflicts Management: Promises and Pitfalls
According to the United Nations, ADR (also referred to as *Appropriate Dispute
Resolution’) is a general term, used to define a set of approaches and techniques
aimed at resolving disputes in a non-confrontational manner?. In addition,
ADR can also be described as a term that covers all dispute resolution processes
other than court proceedings'¢. ADR has also been defined as a spectrum of
less costly and more expeditious alternatives to litigation, where a neutral
party assists the disputing parties in reaching resolution!”. However, it has
been correctly noted that in some ADR processes such as negotiation, parties
to a conflict meet to identify and discuss the issues at hand so as to arrive at a
mutually acceptable solution without the help of a third party?s.

ADR is therefore an all-encompassing term that entails multiple non-judicial
methods of managing conflicts’®. It has been pointed out that ADR covers a
wide range of techniques and approaches ranging from party-to-party
engagement through negotiation as the most direct way to reach a mutually
accepted resolution, to arbitration and adjudication where an external party
imposes a solution upon the parties®. Further, it has been noted that

15 United Nations., “Alternative Dispute Resolution Approaches and their Application
in Water Management: A Focus on Negotiation, Mediation and Consensus Building’
Available at
https:/ /www.un.org/waterforlifedecade/water cooperation_2013/pdf/adr backegr
ound_paper.pdf (Accessed on 07/11/2025)

16 Alternative Dispute Resolution (ADR)., Available at
https:/ /uk.practicallaw.thomsonreuters.com/0-107-

6391 ?transitionType=Default&contextData=(sc.Default) &firstPage=true (Accessed on
07/11/2025)

17JAMS ADR., “What is ADR’ Available at https:/ /www .jamsadr.com/adr-spectrum/
(Accessed on 07/11/2025)

18 Muigua. K., “Alternative Dispute Resolution and Access to Justice in Kenya.’
Glenwood Publishers Limited, 2015

19 Block. M. J., ‘The Benefits of Alternate Dispute Resolution for International
Commercial and Intellectual Property Disputes.” Rutgers Law Record., Volume 44, 2016-
2017

20 United Nations., “Alternative Dispute Resolution Approaches and their Application
in Water Management: A Focus on Negotiation, Mediation and Consensus Building’
Op Cit
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somewhere along the axis of ADR approaches between these two extremes lies
mediation which is a process by which a third party aids the disputants to reach
a mutually agreed solution (Emphasis added)?!. ADR therefore covers various
processes and techniques including negotiation, mediation, arbitration,
conciliation, adjudication, expert determination, early neutral evaluation, and
Traditional Dispute Resolution Mechanisms (TDRMs)22. These processes may
be linked to but function outside formal court litigation processes?.

Arbitration and other ADR processes provide a suitable and appropriate
approach in conflict management. For example, ADR processes provide
numerous advantages in the administration of justice including a system with
procedural flexibility, a broad range of remedial options, and a focus on
individualized justice?4. Further, it has been argued that ADR allows for more
creative and collaborative solutions than that those available in traditional
litigation?>. ADR mechanisms contain several key attributes including
informality, privacy, confidentiality, flexibility and the ability to promote
expeditious and cost-effective management of disputes which makes them a
viable tool in conflict management?. According to the United Nations, ADR
provides a wide range of options and possibilities that parties may choose to
use, with the intent of removing a potential source of conflict, preventing its
escalation and finding the way back to a constructive cooperative and a
potentially productive future working relationship?’. Further, it has been

21 Ibid

22 Muigua. K., “Alternative Dispute Resolution and Access to Justice in Kenya.” Op Cit
2 Uwazie. E., “Alternative Dispute Resolution in Africa: Preventing Conflict and
Enhancing Stability.” Africa Security Brief, No. 16 of 2011

2% Main. T, ‘ADR: The New Equity.’ Available at
https:/ /www.researchgate.net/ profile/ ThomasMain/ publication /228182886 _ADR
The new_equity/links/53d00e470cf2fd75bc5c57a5 / ADR-The-newequity.pdf
(Accessed on 07/11/2025)

% JAMS ADR,, “What is ADR" Op Cit

26 Muigua. K., “Alternative Dispute Resolution and Access to Justice in Kenya.” Op Cit
27 United Nations., “Alternative Dispute Resolution Approaches and their Application
in Water Management: A Focus on Negotiation, Mediation and Consensus Building’
Op Cit
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argued that most ADR processes are ideal in promoting effective solutions that
respects each side's perspectives while minimising the negative impact of
conflicts?.

ADR processes including arbitration are therefore suitable in conflict
management. It has been argued that with the exception of binding arbitration,
the goal of ADR is to provide a forum for disputing parties to work toward a
voluntary, consensual agreement, as opposed to having a judge or other
authority impose an outcome upon them?. Further, ADR provides a platform
for parties in dispute to resolve their differences prior to or during the use of
formal administrative procedures and litigation which are often very costly
and time-consuming®. Due to these benefits, arbitration and other ADR
mechanisms have been embraced in conflict management both globally and at
national levels. At the global level, the Charter of the United Nations3! encourages
a peaceful approach towards managing conflicts amongst states. The Charter
provides that parties to a dispute shall first of all seek a solution by negotiation,
enquiry, mediation, conciliation, arbitration, judicial settlement, resort to
regional agencies or arrangements, or other peaceful means of their own
choice® (Emphasis added). At a national level, the Constitution of Kenya33
mandates courts and tribunals to promote ADR mechanisms including
reconciliation, mediation, arbitration and TDRMs34.

28 The Role of Negotiation in Conflict Resolution Strategies., Available at

https:/ /www .karrass.com/blog/conflict-resolution-strategies (Accessed on
07/11/2025)
29 Alternative Dispute Resolution., Available at

https:/ /www.dol.gov/ general / topic/labor-

relations/adr#:~:text=Types %200f % 20ADR % 20include % 20arbitration, % 2C %20neutr
al%20factfinding %2C %?20and %20minitrials. (Accessed on 07/11/2025)

30 Alternative Dispute Resolution Handbook., Available at
https:/ /www.opm.gov /policy-data-oversight/emplovyee-relations /employee-rights-
appeals/alternative-dispute-resolution /handbook.pdf (Accessed on 07/11/2025)

31 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI

32 1bid, article 33 (1)

33 Constitution of Kenya., 2010., Government Printer, Nairobi

34 Tbid, article 159 (2) (c)
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Despite their appropriateness in conflict management, arbitration and other
ADR processes can undermine the quest towards sustainability. For example,
arbitration and ADR has been associated with negative environmental impacts.
This challenge arises as a result of too much use of physical documents and
carbon emissions due to a lot of travel in international arbitration and
international mediation®. It has been argued that arbitration and ADR can
negatively impact sustainability through travel, use of physical documents
including correspondence, trial bundles and awards, and reliance on
technologies that consume a lot of energy¢. In light of these concerns, it is
imperative to make arbitration and ADR greener for justice and One Health.

3.0 Making Arbitration and ADR Greener for Justice and One Health
Arbitration and other ADR processes are appropriate in conflict management.
However, due to their negative environmental impacts associated with
transport, use of physical documents and energy consumption, arbitration and
other ADR mechanisms can hinder progress towards sustainability®. In light
of these concerns, it is imperative to make arbitration and ADR greener for
justice and One Health.

The concept of greening arbitration and ADR acknowledges the significant
carbon footprint associated with conflict management3s. It seeks to foster
environmentally sustainable practices in conflict management and requires all
stakeholders in arbitration and ADR including arbitrators, mediators,
adjudicators, conciliators, counsel, ADR institutions, and parties to disputes to

% Embracing Greener Arbitrations: A Journey Towards Sustainability., Available at
https:/ /www.lexology.com/library/detail.aspx?¢=a37895da-c14d-4c3f-9fbb-
8d05b5ccd551 (Accessed on 07/11/2025)

36 How Green is Your Arbitration?., Available at
https:/ /www.charlesrussellspeechlys.com/en/insights /expert-insights / dispute-
resolution/2024 /how-green-is-your-arbitration/ (Accessed on 07/11/2025)

%7 How Green is Your Arbitration?., Op Cit

38 The Green Pledge., Available at https:/ /www.greenerarbitrations.com/sign-green-
pledge#:~:text=The %20Green %20Pled ge&text=The % 20Campaign %20addresses %20t
he%?20need,carbon %20footprint%20when %20resolving %20disputes  (Accessed on
07/11/2025)
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reduce their carbon footprint®. Making arbitration and ADR greener is
therefore key towards fostering sustainability. It has been argued that the
flexibility of ADR processes including arbitration and mediation means that it
is possible to adopt green practices without compromising their effectiveness
and appropriateness in efficiently managing disputes®. By greening
arbitration and ADR, these mechanisms can remain an attractive and
preferable option for users who are increasingly concerned with their carbon
footprint4l.

In order to make arbitration and ADR greener, it is necessary to reduce waste2.
Too much use of paperwork for correspondence, pleadings and awards
contributes to waste thus undermining environmental sustainability4.
Consequently, there is need to reduce waste including through embracing
electronic correspondence and electronic submissions avoiding printing
unnecessarily and promoting the use of electronic bundles at hearings#. In
addition, it is imperative to foster energy efficiency in arbitration and ADR.
ADR institutions, practitioners and counsel have been encouraged to reduce
energy consumption through well-designed work places and adopt clean
sources of energy in order to foster sustainability4s. Further, there is need to
reduce the carbon footprint associated with travelling in arbitration and ADR#.
This can be achieved through avoiding unnecessary travelling, offsetting
carbon emissions for ADR-related travel and using videoconferencing facilities
as an alternative to travel. Further, by selecting suppliers and service

% Ibid

40 How Green is Your Arbitration?., Op Cit

41 Ibid

42 Muigua. K. ‘Green Arbitration: Aligning Arbitration with Sustainable
Development.’ Available at http:/ /kmco.co.ke/wp-

content/uploads/2023/04/Green-Arbitration-Aligning-Arbitration-with-
Sustainable-Development-Kariuki-Muigua-April-2023.pdf (Accessed on 07/11/2025)
4 The Green Pledge., Op Cit

44 Tbid

4 How Green is Your Arbitration?., Op Cit

4 The Green Pledge., Op Cit

47 Tbid
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providers that are committed to reducing their environmental impact,
arbitration and ADR practitioners and institutions can demonstrate their
willingness to foster sustainability*s.

Through the foregoing, it is possible to make arbitration and ADR greener for
justice and One Health.

4.0 Conclusion

Arbitration and other ADR processes are appropriate in conflict management.
However, these mechanisms can also undermine sustainability. As a result,
there is need to integrate sustainability into arbitration and ADR by reducing
waste, fostering energy efficiency and reducing the carbon footprint associated
with travel#. Making arbitration and ADR greener is therefore a pertinent ideal
towards fostering sustainability, justice and One Health.

48 Tbid
4 How Green is Your Arbitration?., Op Cit
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Abstract

This paper examines Kenya’s Alternative Justice Systems (A]S) through the
lens of the Constitution of Kenya, 2010, identifying structural, procedural, and
substantive gaps that undermine access to justice and the rule of law. It
situates AJS within Article 159(2)(c) and the Judiciary’s Alternative Justice
Systems Policy (2020), and analyses jurisprudence, to illustrate how courts
have mediated the interface between customary dispute resolution and formal
adjudication. Drawing on doctrinal methods, statutory review, and case
studies, the paper catalogues principal vulnerabilities that go against the
provisions of the constitution and would limit access to justice. The analysis
demonstrates that these weaknesses produce inconsistent outcomes, entrench
socio-economic inequality, and risk legitimating practices repugnant to
constitutional norms, including equality, dignity, and non-discrimination. In
response, the paper proposes targeted reforms to harmonize plural justice
systems with constitutional supremacy.

Introduction

The Constitution of Kenya, 2010, ushered in a transformative vision of justice
that sought to democratize access, embrace diversity, and reaffirm the
supremacy of constitutional values. Central to this vision is Article 159(2)(c),

" The author is a Legal Researcher; a Certified Professional Mediator (DDRI); LLB Hons (UoN);
an Advocate of the High Court of Kenya and a Master of Laws Candidate at the University of
Nairobi with a specialization in Governance, Democracy, and ADR.
" The author is a Legal Researcher; a Certified Professional Mediator (DDRI); LLB Hons (UoN);
and a Certified Secretary in Training.
" *The author is a Legal Researcher; a Certified Professional Mediator (DDRI); LLB Hons
(UoN); and a Certified Secretary in Training.
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which mandates courts and tribunals to promote “alternative forms of dispute
resolution, including reconciliation, mediation, arbitration, and traditional dispute
resolution mechanisms.”! This provision reflects the recognition that justice in
Kenya is not the preserve of formal courts alone but is also found in
community-based practices that resonate with local identities and lived
realities. In pursuit of this constitutional ideal, the Judiciary unveiled the
Alternative Justice Systems Policy,2 which provides a framework for
integrating informal and traditional mechanisms into the broader justice
landscape.

Despite this constitutional endorsement and policy development, the
deployment of AJS in Kenya has surfaced complex legal and practical tensions.
While AJS holds promise as a tool for decongesting courts, enhancing cultural
legitimacy, and providing restorative remedies, its operation reveals structural
and substantive gaps that undermine the very constitutional order under
which it is housed.? Furthermore, the absence of clear jurisdictional boundaries
raises questions about the finality and enforceability of decisions rendered by
AJS forums.# The lack of binding regulatory and accountability structures
exposes disputants to the whims of untrained adjudicators, often elders or
community leaders, whose determinations may be influenced by entrenched
gender hierarchies, cultural biases, or socio-economic inequalities.5
Furthermore, the treatment of criminal disputes through mechanisms
designed for restitution and reconciliation blurs the line between private

T Constitution of Kenya 2010, Article 159.

2 Alternative Justice Systems Policy (2020).
<https:/ /www.unodc.org/documents/easternafrica/ Criminal %20Justice/ AJS Basel
ine Policy 2020 Kenya.pdf> accessed 23 September 2025.

8 Kariuki Muigua, ‘Mainstreaming Alternative Justice Systems in Africa” (2023) <
https:/ /kmco.co.ke/wp-content/uploads/2023/11/Mainstreaming-Alternative-
Justice-Systems-in-Africa.pdf> accessed 25 September 2025.

4 Kenya Land Alliance, ‘Accelerating Women and Girl’s Rights in Kenya: The Role of
the Alternative Justice Systems Policy in Kenya’(2020) <
https:/ /kenyalandalliance.or.ke/login/publications/images/AJS For Womens Rig
hts_in_Kenya_Policy_Brief (5).pdf> accessed 7 October 2025.

5ibid 5.
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settlement and public accountability, potentially eroding the constitutional
guarantee of equal protection before the law.

This paper is a constitutional critique of AJS in Kenya, interrogating its design,
practice, and implications for the rule of law. It identifies the systemic
vulnerabilities of AJS and demonstrates how these gaps jeopardize rights
protection and institutional coherence. Ultimately, the paper argues that unless
these weaknesses are addressed through deliberate reforms, AJS risks
entrenching inequality and undermining the transformative aspirations of the
Constitution of Kenya, 2010. In response, it proposes targeted reforms aimed
at aligning AJS with constitutional supremacy, ensuring that access to justice
is both inclusive and rights compliant.

The Constitutional Framework of AJS in Kenya
The Constitution of Kenya recognises traditional dispute resolution
mechanisms enriched under Article 60 (1)(g), 159 (2)(e), and 159 (3), Article 60
(1)(g) states that:
“land in Kenya shall be held, used and managed in a manner that is equitable,
efficient, productive and sustainable, and in a manner that is equitable,
efficient, productive and sustainable, and in encouragement of communities to
settle land disputes through recognized local community initiatives consistent
with this Constitution.””
The purpose and importance of AJS are mainly anchored in both the Preamble
and Article 11 (1) of the Constitution. The preamble to the Constitution
acknowledges that the people of Kenya are committed to promoting the well-
being of the individual, family, and the community. This statement points out
the importance of culture in the African context and its links to the individual,
family, community, and traditional dispute resolution mechanisms. Article
11(1), in turn, “recognizes culture as the foundation of the nation and cumulative

6 ibid 6.
7 Constitution of Kenya, 2010, Article 60.
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civilisation of the Kenyan people and nation.”8 This provision also compels the state
to promote all forms of cultural expressions

Article 159(2)(c) is the constitutional hook that explicitly authorises and
encourages courts and tribunals to “promote alternative forms of dispute
resolution, including reconciliation, mediation, arbitration and traditional dispute-
resolution mechanisms.”® That clause signals a purposive turn in Kenya’s
constitutional architecture: the drafters anticipated a plural justice ecology in
which community-based practices and non-court processes have a legitimate
place alongside the formal judiciary. The provision is not merely aspirational;
it tasks courts with active promotion and engagement, thereby creating
constitutional space for AJS while simultaneously requiring those systems to
operate within the broader constitutional order. This dual posture, recognition
plus conditionality, is crucial to any systematic appraisal of AJS because it both
empowers non-formal dispute resolution and embeds it within constitutional
constraints. 10

The Constitution’s further supremacy clause (Article 2) sits above Article 159
and is decisive for how AJS may lawfully operate: the Constitution is the
“supreme law” that binds all persons and state organs, and any law, practice,
or decision inconsistent with it is void. In practical terms, supremacy means
that customary norms, community awards, or AJS outcomes cannot stand if
they violate constitutional guarantees.!! The implication for AJSis prophylactic
and corrective; AJS must be channelled so that outcomes respect constitutional
limits (for example, equality and dignity); where they do not, the formal legal
order has both the power and the duty to review, develop, or invalidate

8 Constitution of Kenya, 2010, Article 11(1).
? Constitution of Kenya 2010, Article 159(2)(c).
10 Constitution of Kenya 2010, Article 159 < 159. Judicial Authority - Kenya Law Reform
Commission (KLRC)> accessed 7 October 2025.
1 Constitution of Kenya 2010, Article 2.
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customary practice to conform to constitutional standards.’? This vertical
hierarchy, AJS sitting under constitutional supremacy, frames the normative
boundary of permissible AJS practice.l3

The Bill of Rights further furnishes the substantive and procedural standards
that must inform any AJS engagement. Article 27’s guarantee of equality and
prohibition of discrimination requires that AJS processes not deliver outcomes
that entrench sex, gender, disability, ethnicity, or other prohibited forms of
discrimination.* Article 28’s protection of human dignity likewise rules out
practices that humiliate, degrade, or commodify persons in the name of
“tradition.”?> Article 48 of the Constitution obliges the State to ensure access to
justice for all, a constitutional rationale often invoked to justify AJS as a means
of expanding effective access in contexts where formal courts are physically or
economically remote, but that obligation also requires that AJS not become a
substitute for rights protection.16

Finally, Article 50 (fair hearing) embeds procedural safeguards, impartial,
independent forums; notice; right to be heard; and, for accused persons, a suite
of criminal-process protections, which are not lightly dispensed with even
where parties prefer community resolution.’” Taken together, these rights
create both the enabling justification for AJS (access, culturally appropriate
remedies) and the non-negotiable minimums (equality, dignity, fair process)
against which AJS practice must be measured.

12 Constitution Net, ‘Report of the Constitution of Kenya Review Commission’(2003)
<https:/ /constitutionnet.org/sites/default/files/ KERE-423.pdf> accessed 07 October
2025.
13 Tbid 9.
14 Constitution of Kenya 2010, Article 27.
15 Constitution of Kenya, Article 28.
16 Constitution of Kenya, Article 48.
17 Constitution of Kenya 2010, Article 50.
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General Background on the Judiciary’s Alternative Justice Systems
Framework Policy (2020)

The Judiciary’s Alternative Justice Systems Framework and Baseline Policy'$
converts the constitutional invitation in Article 159 of the Constitution into an
operational roadmap: it recognises and seeks to regulate multiple AJS
typologies, aims to decongest the courts, expand access to culturally legitimate
remedies, and harness AJS for prevention, reconciliation, and restorative
outcomes.’® Importantly, the policy is founded on a human-rights-based
obligations framework, often expressed as duties to respect, protect, and
transform, which requires that AJS actors (including the Judiciary,
implementing agencies, and community adjudicators) observe constitutional
values while tailoring dispute resolution to local realities.?0 The policy thus
frames AJS not as an escape valve from rights obligations but as an instrument
for extending constitutional justice in a way that is culturally resonant and
institutionally accountable.?!

The policy maps institutional architecture for implementation rather than
leaving practice entirely informal. It documents typologies (commonly
described as Autonomous AJS Institutions, Autonomous Third-Party AJS
Institutions, and Court-Annexed AJS Institutions)?? and proposes governance
mechanisms to coordinate these models with the formal courts. Operational
instruments include a National Steering Committee (NaSCI-A]JS) to oversee
roll-out, recommended county action plans, training and accreditation
schemes for AJS commissioners/adjudicators, and mechanisms for referral
and information-sharing between community forums and courts.?

18 Judiciary Kenya, ‘Alternative Judiciary’s Alternative Justice Systems Framework and
Baseline Policy’(2020) <  https://judiciary.go.ke/download/alternative-justice-
systems-baseline-policy-and-policy-framework/> accessed 7 October 2025.

19 ibid 17.

20 jbid 18.

21 jbid 19.

22 jbid 20.

2 jbid 21.
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The policy also contemplates different modes of judicial engagement, from
deference and limited review to recognition/enforcement and, in some
instances, monistic treatment as a tribunal of first instance, thereby creating a
menu of institutional interactions rather than a one-size-fits-all model.2* That
said, the policy leaves significant legislative and resource questions for further
action (for example, statutory backing for accreditation, sustainable funding,
and formal appeals/oversight routes).2

A clear throughline in the policy is a preference for restorative and
reconciliation-oriented remedies, restitution, community healing, repair of
relationships, and reintegration, especially in family, land, and interpersonal
disputes.2¢ Restorative justice dovetails with many community expectations
and can be more culturally intelligible than adversarial litigation; it also
promises quicker, contextually sensitive resolutions and reduced operational
strain on courts. The policy nevertheless signals a tension: restorative
approaches are unsuitable for certain categories of harm (serious violent and
sexual offences or matters with significant public interest) where public
prosecution, deterrence, and the formal guarantees of criminal process must
prevail. The policy therefore encourages careful case-screening, clear referral
pathways to formal criminal processes where necessary, and a rights-based
orientation in the design of restorative practices.?”

Unmasking the Constitutional Gaps in the Implementation of the AJS
Structural Gaps

The first structural gap in the implementation of AJS is the fact that the policy
allows the use of AJS on both civil and criminal matters. Article 159(2)(c) of the
Constitution creates constitutional space for alternative dispute resolution, but
Article 159(3) immediately circumscribes that space by forbidding traditional
dispute resolution mechanisms where they would contravene the Bill of

2 ibid 22.
% ibid 23.
26 jbid 24.
27 ibid 25.
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Rights, be “repugnant to justice and morality,” or be inconsistent with the
Constitution or written law.28 This textual combination leaves a live ambiguity
about which categories of disputes are properly amenable to AJS in practice:
while AJS is widely accepted for family, succession and land quarrels (civil-
type disputes), courts and policymakers have experimented with restorative,
diversionary or community-based responses to petty criminality as well.2

That experimental expansion is double-edged.?* On one hand diversion and
restorative processes can reduce incarceration, reintegrate offenders and
relieve overburdened criminal courts; on the other, permitting AJS to resolve
criminal matters risks sidelining crucial public-interest functions of the
criminal justice system (investigation, public prosecution, deterrence, and
penal accountability) and can expose victims to coercion, pressure to
compromise, or unfair bargaining when the community’s interest in
reconciliation =~ outweighs  individual  rights.3! The  national
diversion/prosecution frameworks and the Judiciary’s own AJS policy
explicitly flag restorative approaches as useful only with safeguards and

28 Constitution of Kenya 2010, Article 159(c).

2 Emily Kinama, “View of Traditional Justice System as Alternative Dispute
Resolution Mechanism under Article 159(2)(c) and (3) of the Constitution of Kenya”
(2015). This article directly addresses Article 159’s dual mandate: recognition of
ADR/TDRMs under (2)(c) and the limiting clause under (3). It deals more with
civil/dispute-resolution terrain (land, family, succession) than criminal diversion, but
gives very useful groundwork on the constitutional space for AJS in Kenya.
https:/ /journal.strathmore.edu/index.php/law /article/view /1/34?utm_source=cha
tgpt.com> accessed 24 October 2025.

30 N. N. Barasa, “Evaluating the Place of Alternative Justice Mechanisms as a Form of
Restorative Justice in Kenya” (2021) <
https:/ /erepository.uonbi.ac.ke/bitstream/handle/11295/161000/Barasa_Evaluatin
2%20the %20Place %200f %20Alternative % 20Justice % 20Mechanisms % 20as % 20a % 20Fo
rm %200f % 20Restorative % 20Justice %20in % 20Kenva.pdf?sequence=3&utm_source=c
hatgpt.com> accessed 24 October 2025.

31 Sandra Koile, ‘Restorative Justice through the Application of Traditional Dispute
Resolution Mechanisms in Criminal Matters’ (2021) <
https:/ /papers.ssrn.com/sol3/papers.cfm?abstract_id=4398730> accessed 24 October
2025.
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appropriate case-screening, but practice on the ground often outpaces
safeguards, producing situations where categorisation of a dispute (civil or
criminal) is contested, and victims” procedural and substantive protections are
compromised.32

Another structural gap concerns the finality of decisions made by elders and
other AJS dispute resolvers. The challenge arises from the fact that once a
dispute is resolved, the elders’ award is lodged in court, and the decision
becomes binding and final. A particularly stark illustration of the “finality”
problem is the Narok High Court ruling in In Re Estate of Kirotie Ole Butu
(Succession Cause No. 3 of 2022),3 where Justice F. Gikonyo adopted an
elders” AJS resolution as the court’s order after the parties had submitted
themselves to AJS, and the minutes of the elders” award were lodged in court.
The judgment endorses the agency theory (party autonomy to submit to AJS)
and states that an AJS award reached by informed parties should be accorded
deference and may be adopted as a court order, subject only to review on
narrow grounds such as procedural impropriety or proportionality.3

That approach has obvious virtues for finality and litigation efficiency, but it
also concretises a structural risk: when an AJS determination is clothed with
the force of a court order and review is limited to tightly circumscribed
grounds, injured or vulnerable parties may find their remedial options severely
constrained, especially where power imbalances, inadequate legal advice, or
community pressure affected consent or the content of the award. In short,
judicial recognition of AJS awards without robust, accessible supervisory or
appeal routes can convert what was meant to be a voluntary, culturally rooted

32 ibid 32.

3 In re Estate of Kirotie Ole Butu (Deceased) (Succession Cause 3 of 2022) [2024] KEHC
9226 (KLR) (31 July 2024) (Ruling)

<file:/ //C:/Users/pmbaye/Downloads/In%20re %20Estate % 200f % 20Kirotie % 200le
%20Butu %20(Deceased) %20(Succession %20Cause %2030f2022) %202024KEHC9226 (K
LR)%20(31July2024)%20(Ruling).pdf> accessed 29 October 2025.

34 ibid 34.
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settlement into effectively unassailable adjudication with potentially
deleterious consequences for rights protection.3>

Moreover, AJS lacks statutory harmonization for accreditation, mandatory
standards, referral protocols, record-keeping, and enforcement rules. Recently,
in June 2025, three legislative proposals were made under the National
Alternative Dispute Resolution Policy (Sessional Paper No. 24 of 2025).36
Among these is the Dispute Resolution Bill 2025,3” which marks a turning point
for the practice of ADR in Kenya and shows efforts towards making Nairobi
an ADR hub globally. However, concerning TDRMs and AJS, the Bill only
defines Community-based practice in Clause 2 to include “dispute resolution
within a geographic, social, religious, cultural, or such other group of persons with
shared or common interests, values, or customs”38 but does not provide a detailed
framework for the practice of TDRMs and AJS. Additionally, the Bill
establishes the National Dispute Resolution Council®® which includes the
Community-based practice Committeet0 without clearly defining the
composition of the committee and the manner it is formed. Kenya has many
religions and cultures, which have different practices, including different
dispute resolution mechanisms. Therefore, for the Bill to be transformative and
forward-looking when it comes to AJS in Kenya, such issues of diversity and

% Kariuki M., Institutionalizing Traditional Dispute Resolution Mechanisms and Other
Community Justice Systems in Kenya (Research Methods Africa Centre for Technology
Studies 2017) <https://www.academia.edu/download/82635202/Institutionalising-
Traditional-Dispute-Resolution-Mechanisms-and-other-Community-Justice-Systems-
25th-April-2017.pdf> accessed on 29 October 2025.
% National Alternative Dispute Resolution Policy < https://ncia.or.ke/wp-
content/uploads/2025/05/Final-National-ADR-Policy.pdf> accessed on 29 October
2025.
37 Dispute Resolution Bill 2025< https:/ /ncia.or.ke/wp-
content/uploads/2025/05/Dispute-resolution-Bill-2025.pdf > accessed on 29 October
2025.
38 Dispute Resolution Bill 2025, Clause 2.
% Dispute Resolution Bill 2025, Clause 5.
40 Dispute Resolution Bill 2025, Clause 14(2).
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inclusivity cannot be overlooked if the end goal is promoting justice while
upholding the guaranteed constitutional rights of equality and access to justice.
The absence of standardization and quality control within Kenya’s AJS
framework has created significant inconsistencies in how justice is
administered at the community level. Without a national system for
accrediting or training AJS practitioners, whether elders, mediators, or
community leaders, each community applies its own norms, procedures, and
criteria for dispute resolution, resulting in uneven quality and reliability of
outcomes. This lack of uniform ethical standards exposes parties to risks of
bias, discrimination, and arbitrary decision-making, particularly in contexts
where traditional hierarchies dominate. Moreover, the system has no clear
accountability or oversight mechanisms to address misconduct, coercion, or
conflicts of interest by AJS actors. As a result, parties who experience unfair
treatment have limited avenues for recourse, undermining confidence in AJS
processes and weakening efforts to integrate them into Kenya’s broader justice
system.

Kenya’s AJS system remains significantly hampered by weak monitoring,
record-keeping, and data management structures, which undermine both its
credibility and effectiveness. Because most AJS processes occur informally and
are rarely documented, there is little verifiable information on the number of
cases handled, the nature of disputes, the outcomes reached, or whether parties
complied with agreements. This absence of data makes it difficult for
policymakers, courts, and oversight bodies to assess the fairness, consistency,
or long-term impact of AJS decisions. It also limits opportunities to identify
patterns of systemic bias, rights violations, or recurring disputes that may
signal deeper structural problems within communities. Furthermore,
undocumented settlements can easily be manipulated, altered, or denied by
parties seeking to evade accountability, increasing the likelihood of disputes
resurfacing or escalating into formal litigation. The lack of reliable records,
therefore, weakens public trust in AJS, obstructs opportunities for learning and
reform, and hinders efforts to integrate AJS into Kenya's formal justice
ecosystem in a transparent and rights-compliant manner.
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Furthermore, within AJS fora, outcomes are reached under heterogeneous
norms and evidentiary standards, inviting forum shopping by better-
resourced parties and entrenching local power structures, where weaker
parties have limited recourse. The informal character of many AJS fora, oral
awards, no written reasons, and non-standardized procedure, makes judicial
review technically and substantively difficult; when a court must decide
whether an AJS outcome is repugnant to justice or contravenes the Bill of
Rights, judges are sometimes forced into fact-intensive re-examinations that
strain judicial resources and produce uneven jurisprudence. The AJS Policy
and comparative literature stress the importance of clear referral pathways and
monitoring to reduce such conflict, but until that regulatory scaffolding and a
consistent supervisory jurisprudence are in place, the parallelism inherent in
Kenyan plural adjudication will continue to create tensions that risk
fragmenting the rule of law rather than reinforcing access to rights-compliant
justice.

3.1. Procedural Gaps

One of the most fundamental procedural deficiencies undermining the
integrity and effectiveness of Kenya’s AJS is the absence of clear, standardized
procedures to guide their operation across the diverse socio-cultural contexts
in which they function. AJS mechanisms operate largely based on unwritten
customs, communal norms, and fluid processes that vary significantly from
one region or community to another. While this flexibility allows for cultural
sensitivity and responsiveness to local realities, it simultaneously engenders
inconsistencies in how justice is conceived, administered, and enforced.

The AJS Taskforce established under the Judiciary’s 2020 policy framework has
failed to resolve the conceptual and procedural ambiguities surrounding what
constitutes “procedural fairness” within informal justice systems. This
conceptual vagueness translates into uneven procedural practices; some AJS
forums incorporate elements of mediation and restorative dialogue, while
others resemble quasi-judicial tribunals dominated by elders, often without
mechanisms for evidence evaluation, appeal, or representation. Such

procedural diversity also undermines the principle of equality before the law,
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as parties in similar disputes may experience radically different forms of justice
depending on their community or the authority presiding over the case. For
instance, the process of reconciliation in a Maasai council may differ markedly
from that in a Luhya or Kamba customary forum, not only in process but also
in the value system underpinning the resolution. These variations often blur
the line between reconciliation and adjudication, making it difficult to ascertain
whether justice outcomes are derived from restorative principles or from
entrenched cultural hierarchies.

The lack of procedural standardization also complicates the relationship
between AJS and the formal legal system. Courts face challenges in reviewing
or enforcing AJS outcomes because there are no uniform procedural records,
timelines, or evidentiary standards to guide judicial oversight. This procedural
incoherence has created a form of “juridical opacity,” where informal forums
operate in a parallel, unregulated legal universe beyond the reach of
constitutional guarantees such as due process, fair hearing, and impartiality.

Furthermore, the lack of standardized procedures inhibits the
professionalization and institutional growth of AJS practitioners. Many elders
or mediators, while respected within their communities, are not trained in
conflict management, record-keeping, or human rights norms, leading to
outcomes that may contravene national or international standards of justice.
Without a codified procedural framework, there is also limited accountability
for misconduct, bias, or abuse of authority within AJS forums. This challenge
is especially evident in cases involving gender-based violence, inheritance
disputes, and land conflicts, where procedural discretion often translates into
substantive injustice against vulnerable groups, particularly women and
minorities. The absence of clear procedural guidelines also affects the
legitimacy and perception of AJS among litigants and the broader public, who
may view these mechanisms as arbitrary, inconsistent, or susceptible to
manipulation by local elites.
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Okalo#! observes that such procedural diversity undermines the principle of
equality before the law, as parties in similar disputes may experience radically
different forms of justice depending on their community or the authority
presiding over the case. This poses more problems, especially since Kenya is a
common law jurisdiction whose courts are courts of precedent.*2 To exemplify
this conundrum is the case of Republic v Mohamed Abdow*?® a murder case
which was withdrawn by the Director of Public Prosecutions while citing
Article 157 of the Constitution of Kenya 2010.4 The DPP under Article 157(6)(c)
may discontinue any criminal proceedings commenced in any court before the
judgment is delivered.*

This is the same power the DPP exercised in the case of Abdow, albeit
irregularly. The DPP withdrew the case because the accused and the victim’s
family had allegedly settled the matter according to the Islamic Law and
Customs, which involved compensation in the form of camels, goats, and other
traditional ornaments.4 The aforesaid settlement was evidenced by a letter
which read in part as follows:

....... the two families have sat and some form of compensation has taken place
wherein camels, goats and other traditional ornaments were paid to the
aggrieved family. Actually, one of the rituals that has been performed is said to
have paid for the blood of the deceased to his family as provided for under the
Islamic Law and customs. These two families have performed the said rituals,

#“AS Okalo, “Mainstreaming Alternative Justice Systems for Improved Access to
Justice: Lessons from Kenya,” (Master’s Thesis, University of Nairobi, 2019)
<https:/ /erepository.uonbi.ac.ke/bitstream/handle/11295/108728 /Okalo_Mainstre
aming %20Alternative %20Justice % 20Systems % 20for % 20Improved % 20Access % 20to %
20Justice-
lessons % 20for % 20Kenya.pdf?isAllowed=y&sequence=1&utm_source=chatgpt.com>
accessed on 21st November 2025.
4 Judicature Act of 1997, Section 3(1).
43 Republic V Mohamed Abdow Mohamed [2013] KEHC 3823 (KLR).
4 Constitution of Kenya 2010, Article 157(6)(c).
45 ibid.
46 Republic V Mohamed Abdow Mohamed [2013] KEHC 3823 (KLR).
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the family of the deceased is satisfied that the offence committed has been fully
compensated to them under the Islamic Laws and Customs applicable in such
matters, and in the foregoing circumstances, they do not wish to pursue the
matter any further, be it in court or any other forum....... 47

One of the reasons the DPP withdrew the matter was that the witnesses were
uncooperative and urgently wanted the matter to be withdrawn because,
according to them, the same had been settled through the Islamic law and
customs.*® However, this was erroneous on the part of the DPP and the Court
because Section 176 of the Criminal Procedure Code states that:

“In all cases the court may promote reconciliation and encourage and facilitate
the settlement in an amicable way of proceedings for common assault, or for
any other offence of a personal or private nature not amounting to felony, and
not aggravated in degree, on terms of payment of compensation or other terms
approved by the court, and may thereupon order the proceedings to be stayed
or terminated.”*

Murder is a felony as prescribed under the Penal Code. Section 2 of the Penal
Code describes a felony as an offence declared by law as a felony or that which
is punishable by death or imprisonment for 3 years.5® Consequently, Section
204 of the Penal Code, although contentious as to whether it was abolished,
prescribes the punishment of murder as death.>® This demonstrates how
murder is a serious offence against not only the victim but also the State, which
is tasked to prosecute the crime as a way of maintaining public order and
upholding public values.

In summary, the Re Mohamed Abdow is flawed and may be misused by
accused persons when defending their cases. In as much as it was AJS in action,
the crime was against the public and needed to be prosecuted before a court of

47 ibid para 2.
48 ibid para 4.
49 Criminal Procedure Code 1930, Section 176.
50 Penal Code 1930, Section 2.
51 Penal Code 1930, Section 204.
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law. One of the pillars of the rule of law is that the law applies equally to
everyone. As a result, if felonies were to be resolved through AJS, then we
would be undermining the rule of law, the very pillar of our Constitution of
Kenya 2010. In any case, Kenya is home to approximately 42 distinct tribes,
which have their own language and customs.>2 The import of this is that their
dispute resolution processes differ; hence, what may be justice in one may be
considered injustice in another or even under our written laws.

To address this challenge, scholars such as Kariuki and Nwauche® and
Muigua>* argue for the development of a hybrid procedural framework that
preserves the cultural autonomy of AJS while embedding minimum standards
of due process, record-keeping, and oversight. Such a framework could draw
inspiration from international restorative justice models while remaining
anchored in Kenya’s constitutional commitment to substantive justice
“without undue regard to technicalities” under Article 159(2)(d) of the
Constitution.

Standardization, therefore, does not imply rigid uniformity but rather the
establishment of procedural benchmarks, such as transparency, voluntariness,
impartiality, and inclusivity, that can guide all AJS forums irrespective of local
variations. Without these reforms, Kenya's AJS risks devolving into a
fragmented, unpredictable, and unequal justice landscape, undermining its
transformative promise of accessible, community-driven justice for all.

52 “Utamaduni” Culture, Permanent Mission of the Republic of Kenya to Vienna,
Austria, <https:/ /kenyaembassyvienna.at/about-
kenya/culture/ #:~:text=Kenya %20is % 20known % 20for % 20its,cultural % 20tapestry %2
Othat%20defines %20Kenvya.> accessed on 16th November 2025.

5 F. Kariuki and E.S Nwauche, “Reflections on the 'Autonomous Alternative Justice
System Institutions” in Kenya’s Alternative Justice Systems Policy Frameworks,” (2023)
July 2023 Recht in Afrika 26(1), 70-83.

5 K. Muigua, “Current Status of Alternative Dispute Resolution Justice Systems in
Kenya,” (2018) KMCO <https:/ /kmco.co.ke/wp-
content/uploads/2018/10/ CURRENT-STATUS-OF-ADR-JUSTICE-SYSTEMS-IN-
KENYA-Kariuki-Muigua-5TH-OCTOBER-2018-00000002.pdf> accessed on 19t
November 2025.
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3.2. Substantive Gaps

While structural and procedural limitations weaken the functioning of Kenya’s
Alternative Justice Systems (A]S), substantive concerns pose an even greater
threat to constitutionalism and the protection of fundamental rights. The very
substance of AJS practice, rooted in customary and community-based dispute
resolution, often conflicts with the transformative ethos of the Constitution of
Kenya, 2010. AJS forums are largely embedded within patriarchal cultural
frameworks that systemically disadvantage women, children, and
marginalized groups. For instance, inheritance disputes often reflect long-
standing patriarchal practices, with women denied equal rights to land or
property, contrary to Article 27 of the Constitution on equality and non-
discrimination.’> Elders presiding over AJS processes often prioritize
community harmony over individual justice, thereby silencing the voices of
vulnerable individuals. The absence of safeguards such as gender-sensitive
guidelines or representation mechanisms means that decisions perpetuate
historical injustices, undermining substantive equality.

Many customary dispute resolution practices continue to enforce
discriminatory cultural norms that conflict with constitutional protections of
human dignity> and equality. Practices such as widow inheritance, forced
reconciliation in cases of domestic violence, or the trivialization of sexual and
gender-based violence normalize violations of women'’s bodily autonomy and
dignity. By legitimizing such practices under the guise of “tradition” or
“community cohesion,” AJS risks entrenching harmful norms rather than
challenging them. This creates a substantive gap between cultural adjudication
and constitutional commitments to progressive human rights protection.

The heavy reliance on restitution and restorative justice, while laudable in civil
contexts, becomes problematic when applied to criminal matters.
Communities may compel offenders to offer livestock, money, or symbolic
gestures of apology in cases of serious crimes such as assault or even sexual
offences. This undermines the deterrent and retributive objectives of the

5% Constitution of Kenya 2010, Article 27.
5% See Constitution of Kenya 2010, Article 28.
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criminal justice system, leaving victims unprotected and perpetrators
unaccountable. Such outcomes contravene the principle of access to justice
under Article 48 of the Constitution and fair trial rights under Article 50 of the
Constitution, as victims are often coerced into settlements that deny them
justice. The criminal justice system, as a public good, cannot be reduced to a
private matter resolved through barter-like restitution.

The cumulative effect of entrenched biases, discriminatory norms, and
misplaced reliance on restorative justice is the erosion of constitutional
guarantees. AJS practices, when left unchecked, risk normalizing impunity,
weakening the supremacy of the Constitution under Article 2. In prioritizing
communal peace over individual rights, AJS may disregard the foundational
constitutional values of non-discrimination, human dignity, and equality
before the law. The absence of meaningful checks against rights violations in
AJS decisions further accentuates the risk of creating a dual system of justice,
one that is constitutionally compliant and another that legitimizes repugnant
practices. Unless harmonized with constitutional principles, AJS threatens to
undermine the rule of law and the transformative agenda of the 2010
Constitution

Implications of these Gaps on Constitutionality

The structural, procedural, and substantive weaknesses within Kenya's AJS
framework significantly threaten the constitutional vision of justice, equality,
and human dignity. Although Article 159(2)(c) of the Constitution was
intended to expand access to justice and recognize Kenya’s rich plural legal
traditions, the existing gaps risk turning AJS into a mechanism that
undermines constitutional values rather than advancing them. Without
adequate safeguards, the promise of AJS as a complementary justice avenue is
overshadowed by practices that can violate rights, entrench discrimination,
and weaken the integrity of the justice system.

One of the most profound implications is the threat posed to rights guaranteed

under the Bill of Rights. Articles 27, 28, 48, and 50 of the Constitution guarantee

equality, dignity, access to justice, and fair trial. Yet, in practice, AJS forums
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often fall short of these protections. Women, children, persons with disabilities,
and other marginalized groups are frequently excluded from meaningful
participation or subjected to decisions that ignore or diminish their
constitutional entitlements. Victims of crime may be coerced or pressured by
community dynamics into accepting settlements that disregard their right to
justice, safety, and due process. This contributes to a justice landscape marked
by inconsistency and discrimination, eroding the Constitution’s transformative
and egalitarian aspirations.

Furthermore, the constitutional recognition of AJS without corresponding
regulatory safeguards risks legitimizing customary practices that are
inconsistent with constitutional supremacy and international human rights
standards. In the absence of clear legal boundaries, harmful practices, such as
forced reconciliation in domestic violence cases, denial of women’s property
rights, or pressure on victims to prioritize community harmony over personal
justice, may be cloaked with legal authority when implemented through AJS
mechanisms. This contradicts the constitutional requirement under Article 2(4)
of the Constitution that any law or custom inconsistent with the Constitution
is void. Without proper safeguards, AJS could inadvertently perpetuate
oppressive norms rather than support the Constitution’s vision of fairness and
equality.

The lack of accountability structures, uniform procedures, and oversight
mechanisms allows AJS forums to operate with minimal checks on power or
bias. In many communities, elders or traditional leaders wield significant
influence, which can skew outcomes in favor of wealthier, more powerful
families or dominant clans. This entrenches existing socio-economic and
gender-based hierarchies, leaving vulnerable groups, particularly women and
youth, at a severe disadvantage. Instead of expanding access to justice, AJS
may reinforce historical marginalization by delivering outcomes shaped more
by status and power than by rights and fairness.

Additionally, unclear jurisdictional boundaries between AJS and the formal

justice system create the risk of parallel and potentially conflicting legal orders.
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The finality of many AJS decisions, often adopted by courts with minimal
scrutiny, raises concerns about the erosion of judicial authority under Chapter
10 of the Constitution. When AJS outcomes contradict statutory law, judicial
precedent, or human rights standards, they introduce legal uncertainty and
undermine predictability, a cornerstone of the rule of law. Without
harmonization, Kenya risks developing a fragmented justice landscape where
constitutional protections vary depending on the dispute resolution forum
chosen or imposed.

Ultimately, these gaps collectively erode public trust in the justice system, both
AJS and formal courts. When communities experience biased, coercive, or
inequitable outcomes in AJS forums, their confidence in justice processes
diminishes. Victims who feel unprotected, coerced, or sidelined may question
the state’s ability to safeguard their rights. Furthermore, when courts endorse
problematic AJS outcomes without adequate scrutiny, public skepticism may
extend to the judiciary itself. Instead of enhancing legitimacy and inclusion,
AJS, if unreformed, may contribute to alienation, disillusionment, and a
perception that justice in Kenya is neither fair nor reliably anchored in
constitutional principles.

4.0. Proposals for Reform

The critique of Kenya’s Alternative Justice Systems (AJS) reveals that
meaningful reform is imperative if these mechanisms are to fulfil the
transformative aspirations of the Constitution of Kenya, 2010. While AJS has
been constitutionally recognized under Article 159(2)(c) and institutionally
framed by the Judiciary’s AJS Policy (2020), its current operation is
undermined by structural incoherence, procedural inconsistencies, and
substantive rights violations. The reforms proposed herein seek to transform
A]JS from an informal, unevenly practiced, and potentially rights-threatening
model into a constitutionally compliant, professionally accountable, and
socially legitimate avenue of justice. These reforms must therefore be
simultaneously legislative, institutional, and cultural, designed to safeguard
constitutional supremacy while preserving the cultural legitimacy that anchors
AJS in Kenyan society.
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A foundational reform priority is the enactment of a comprehensive
legislative framework to formally anchor AJS within Kenya's justice system.
At present, AJS operates through policy and constitutional recognition without
a binding statutory structure, creating a vacuum that fosters uncertainty and
inconsistency. A specific AJS Act should define the nature, jurisdiction,
procedures, and limits of AJS. This law should clearly confine AJS to minor
civil, family, land, and community disputes while expressly excluding serious
criminal offences such as sexual and gender-based violence, corruption, and
homicide. Such legislative clarity would prevent the misuse of AJS in criminal
contexts where the public interest demands prosecutorial accountability. The
statute should further establish clear appellate and supervisory mechanisms to
ensure that AJS outcomes do not escape judicial scrutiny. By institutionalizing
judicial oversight and appeal channels, the statute would prevent AJS from
functioning as an unregulated parallel court system and guarantee that its
outcomes remain consistent with the Bill of Rights, the Penal Code, and
international human rights standards.

Equally important is the professionalization and accreditation of AJS
practitioners, who currently vary widely in competence, impartiality, and
awareness of constitutional obligations. The development of a national
accreditation and training framework under the Judicial Service Commission
or a specialized AJS Council would ensure that community elders, mediators,
and adjudicators are equipped with fundamental knowledge of human rights,
gender equality, mediation ethics, and constitutional principles. This council
should also establish and enforce a professional code of conduct, including
disciplinary mechanisms for misconduct, bias, or abuse of authority. By
grounding AJS in a regulated professional structure, Kenya would not only
elevate its credibility but also ensure that justice at the community level meets
national and international fairness standards. Professionalization would
additionally create opportunities for collaboration between trained legal
officers and community adjudicators, enabling mutual learning and
standardization of best practices.
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To enhance transparency and procedural fairness, the reform framework must
also address the lack of standardized procedures and record-keeping within
AJS forums. The informality of AJS proceedings, while essential for cultural
accessibility, should not preclude minimum procedural safeguards such as
impartiality, voluntariness, and equality of participation. Each AJS forum
should be required to maintain basic documentation, including written
summaries of claims, attendance, proceedings, and outcomes. Even simple,
structured records would strengthen accountability, enable effective oversight,
and facilitate judicial review. This would also address the prevalent challenge
of unverifiable oral awards, which hinder the enforcement and review of AJS
decisions. The introduction of standardized reporting templates, potentially
digitized and linked to the judiciary’s database, would transform A]JS into a
traceable, data-informed justice process that can be evaluated, monitored, and

refined over time.

Substantive reforms must also guarantee alignment between AJS outcomes
and the Bill of Rights. AJS cannot claim legitimacy if its practices perpetuate
discrimination or infringe on fundamental freedoms. To this end, human rights
protections must be embedded within every AJS process. All AJS outcomes
should be evaluated against the core constitutional guarantees of equality
(Article 27), dignity (Article 28), access to justice (Article 48), and fair hearing
(Article 50). Any settlement or award that violates these guarantees should be
rendered void ab initio. Special emphasis should be placed on protecting
women, children, persons with disabilities, and marginalized groups from
discrimination or coercion. This requires the inclusion of gender-sensitive
guidelines and the representation of women in AJS councils and panels.
Furthermore, awareness programs should be developed to educate
communities about the non-derogable nature of constitutional rights, ensuring
that traditional reconciliation does not override human dignity or equality.

To prevent fragmentation of the justice system, reforms should foster strong
linkages between AJS forums and formal courts. Currently, the weak
integration between the two systems leads to duplication, confusion, and

sometimes contradictory outcomes. A clearly defined referral system should
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be established to direct cases unsuitable for AJS, such as felonies or matters
involving constitutional interpretation, back to formal courts. Conversely,
courts should refer appropriate matters to AJS in line with Article 159(2)(c),
provided constitutional thresholds are observed. Courts must also be
empowered to review AJS settlements before endorsement, ensuring
compliance with constitutional principles and procedural fairness. These
linkages would ensure complementarity between community-based and state-
based justice, preserving the efficiency and cultural accessibility of AJS without
compromising rights protection or legal coherence.

A reformed AJS system must also embrace data-driven governance and
continuous evaluation. The absence of empirical data on AJS cases, outcomes,
and impact severely hampers effective policy development. A national
monitoring and evaluation framework should be established to collect and
analyze AJS data across counties, capturing information on dispute types,
gender representation, outcomes, and compliance levels. Regular audits and
community feedback mechanisms would identify emerging trends, assess
fairness and accessibility, and inform iterative improvements. Such data would
also strengthen transparency, guide resource allocation, and allow the
judiciary to track the transformative impact of AJS as part of Kenya’'s broader
justice ecosystem.

Finally, reforms must extend beyond institutions to encompass cultural
transformation and public sensitization. Because AJS operates within socio-
cultural frameworks that are often patriarchal and hierarchical, community
education is indispensable to achieving justice that is both culturally legitimate
and rights compliant. Sensitization campaigns should promote awareness of
constitutional values, especially equality, non-discrimination, and the dignity
of all persons, while affirming the positive role of traditional justice in social
cohesion. Public education and community dialogues should therefore
challenge harmful practices, such as forced reconciliation in gender-based
violence cases, and encourage communities to redefine tradition in line with
constitutional morality. Collaborative partnerships between civil society, faith-

based organizations, and community elders can facilitate this transformation,
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ensuring that AJS evolves into a vehicle for progressive, inclusive justice rather
than a repository of regressive norms.

In sum, Kenya’s path toward a constitutionally grounded AJS requires a multi-
dimensional reform strategy that integrates legislative precision, institutional
accountability, professional competence, procedural transparency, and
cultural evolution. When effectively implemented, these reforms will not only
harmonize Kenya’s plural legal systems but also fulfil the constitutional
promise of accessible, equitable, and rights-oriented justice for all. AJS,
properly reformed, can become a model of transformative justice that
embodies both the wisdom of tradition and the imperatives of modern
constitutionalism, advancing Kenya’s long-standing quest to democratize
access to justice and fortify the rule of law.

5.0. Conclusion

The AJS framework in Kenya embodies both significant potential and serious
risks. Although grounded in Article 159(2)(c) of the Constitution and
supported by the Judiciary’s AJS Policy (2020) to promote accessible and
culturally rooted justice, its current structural, procedural, and substantive
weaknesses, such as unclear jurisdiction, lack of oversight, untrained
adjudicators, and entrenched gender and social biases, threaten to undermine
constitutional protections and the rule of law. Left unregulated, AJS could
create a fragmented and unequal justice landscape that jeopardizes the rights
of vulnerable groups and erodes public trust in the justice system. The reforms
proposed in this paper, including legal codification, regulatory safeguards,
capacity-building, and integration with formal courts, offer a pathway for
aligning AJS with constitutional values. Ultimately, the future of AJS depends
on Kenya’s ability to balance respect for indigenous dispute-resolution
practices with unwavering adherence to constitutional supremacy, ensuring
that community-based justice remains both inclusive and rights-compliant.
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Abstract

It is said that the level of digital technology proliferation in Kenya is very high. This
has necessitated the need for a robust personal data protection mechanism. Article 31
of the Constitution of Kenya 2010, together with the Data Protection Act Cap 411C
laws of Kenya, provide for the legal framework for personal data protection in Kenya.
The courts and the judiciary at large play an essential role in ensuring the right to
privacy is upheld through compliance with the Data Protection Act. The court does
this by re-evaluating decisions made by the data commissioner and shaping the
jurisprudence around privacy law in Kenya. This paper interrogates in depth the role
that the courts play in personal data protection in Kenya.

Introduction

The digital revolution of recent times has transformed the way personal data
is processed, giving rise to significant privacy concerns in Kenya.! As a result
of this, Kenya had to enact the Data Protection Act, 20192 (the “Act’) to regulate
the processing of personal data in Kenya. The processing of personal data
refers to any operation or set of operations which is performed on personal
data or on sets of personal data, whether or not by automated means.3

As per the Act, personal data is any information belonging to a natural person
that can be used to identify the person directly or indirectly, by reference to an
identifier such as a name, an identification number, location data, or an online

1 kictanetadmin, ‘KICTANet Celebrates Data Privacy Day 2025: Safeguarding Personal
Data to Spur Digital Transformation & Economic Development | KICTANet Think
Tank’ <https:/ /www kictanet.or.ke/kictanet-celebrates-data-privacy-day-2025-
safeguarding-personal-data-to-spur-digital-transformation-economic-development/>
accessed 20 January 2026.
2 Data Protection Act 2019 (Cap 411C) 37.
3 ibid 2.
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identifier or to one or more factors specific to the physical, physiological,
genetic, mental, economic, cultural or social or social identity.*

The Act provides a legal framework to protect data subjects’ rights, with the
Office of the Data Protection Commissioner (ODPC) as the primary regulatory
body, having a specialised mandate to oversee privacy-related obligations and
manage privacy-related complaints. The powers of the ODPC, to a large extent,
are investigatory and regulatory in nature, directed at ensuring compliance
with the Act.

Since the ODPC has the power to investigate and determine the violations of
the Act, the judiciary remains a critical institution for resolving disputes,
interpreting the law, and ensuring accountability in data protection violations.
This paper explores the role of Kenyan courts in handling personal data
protection complaints, focusing on the interplay between courts and the Office
of the Data Protection Commissioner (ODPC).

Legal Framework for Personal Data Protection in Kenya

1.1 The Constitution of Kenya, 2010
The constitution of Kenya is divided into seven parts. Part two of the
Constitution provides for the rights and fundamental freedoms of the people
of Kenya. among these rights and freedoms is the right to privacy provided for
under Article 31 of the Constitution.’

Article 31 of the Constitution provides that every person has the right to
privacy, which includes the right not to have: a) their person, home or property
searched; b) their possession seized; c) information relating to their family or
private affairs unnecessarily required or revealed; or d) the privacy of their
communications infringed.

4ibid.
5 Constitution of Kenya, 2010.
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1.2 The Data Protection Act, 2019

The Acté was enacted to give effect to Article 31(c) and (d) of the Constitution;
to establish the Office of the Data Protection Commissioner; to make provision
for the regulation of the processing of personal data; to provide for the rights
of data subjects and obligations of data controllers and processors; and for
connected purposes.

Article 31 (c) and (d) of the Constitution refer to the right not to have one’s
information relating to one’s family or private affairs unnecessarily required or
revealed, and one’s privacy to one’s communications infringed.

The right to privacy was interrogated in the case of Jessicar Clarise Wanjiru v
Davinci  Aesthetics &  Reconstruction  Centre & 2 others
[2017] KEHC 9230 (KLR)” where the court stated that privacy is the right of an
individual to be protected against intrusion into his personal life or affairs, or
those of his family, by direct physical means or by publication of information.
Any intrusion of personal life by whatever means or form, such as
photography, written articles or caricatures, may be a ground for an action for
breach of privacy.8 With respect to the occurrence of a breach of privacy, the
court further stated that a breach of privacy occurs where there is a disclosure
of true facts to outsiders contrary to the determination and will of the person
concerned. To the court, the right to privacy entails the competence of one to
determine the destiny of private facts. One should be able to dictate the ambit
and method of disclosure of such facts. ¢

The Jessicar Clarise Wanjiru v Davinci Aesthetics & Reconstruction Centre &
2 others [2017] KEHC 9230 (KLR) case related to the alleged use of the
petitioners' image on a billboard by the Respondent without the petitioners’
consent. The petitioner contended that the Respondents used her image in
billboards erected along Kenyatta Hospital Road in Nairobi for commercial

¢ Data Protection Act.
7 Jessicar Clarise Wanjiru v Davinci Aesthetics & Reconstruction Centre & 2 others
[2017] KEHC 9230 (KLR) [2017] Kenya Law Reports (High Court of Kenya at Nairobi).
8 ibid.
?ibid.
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gain without the petitioner’'s knowledge and or consent. The court, in
dismissing the petition, found that the petitioner had not established liability
against the Respondents to the required standard.

Understanding the functions of the Office of the Data Protection
Commissioner

The Data Protection Act No. 24 of 2019 (“the Act’) is an Act of Parliament to
give effect to Article 31(c) and (d) of the Constitution; to establish the Office of
the Data Protection Commissioner; to make provision for the regulation of the
processing of personal data; to provide for the rights of data subjects and
obligations of data controllers and processors; and for connected purposes.
The Act designates that the office shall be headed by a Data Commissioner
(‘commissioner’) who shall be the office’s accounting officer.10 The commissioner
is appointed to serve for a single term of six years with no reappointment
thereafter.1

The application of the Act is two-fold in that it applies to the processing of
personal data by a data controller or data processor who is firstly established
or ordinarily resident in Kenya and processes personal data while in Kenya,
and secondly, not established or ordinarily resident in Kenya, but processing
personal data of data subjects located in Kenya; it therefore follows that in line
with the second applicability criteria, the commissioner has jurisdiction to hear
and determine and complaints relating to a violation by a foreign entity not
established and not resident in Kenya but processing personal data of data
subjects located in Kenya.12

In Kenya, a company is said to be resident if the company a) is incorporated in
Kenya; b) the management and control of its affairs are exercised in Kenya
during the year of income under consideration; and c) the entity has been

10 Data Protection Act s 5(3).
1 ibid 7(2).
12 jbid 4.
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declared by the Cabinet secretary, by notice in the Gazette, to be resident in
Kenya for any year of income.3

The functions performed by the ODPC as established by the Act include,
among others: a) overseeing the implementation of and being responsible for
the enforcement of the Act; b) establishing and maintaining a register of data
controllers and data processors; c) exercising oversight on data processing
operations, either on its own initiative or at the request of a data subject, and
verifying whether the processing of data conforms to the Act; d) promoting
self-regulation among data controllers and data processors; e) conducting
assessments on its own initiative on a public or private body, or at the request
of a public or private body, to determine whether information is processed in
accordance with the provisions of the Act or any other relevant law; f) engaging
in data protection advocacy and collaboration; and g) receiving and
investigating complaints from any person regarding infringements of rights
under the Act.14

Section 56 of the Act clarifies the office’s mandate regarding the investigation
of complaints lodged with the Data Commissioner. It provides that anyone
aggrieved by another person under the Act may complain to the Data
Commissioner. Once a complaint is made, the commissioner is required by law
to investigate and determine the complaint within ninety days.!5

The decision-making function of the Office of the Data Protection
Commissioner with respect to the Complaints lodged before it was
interrogated by the High Court of Kenya in the case of Kipkoti & 2 others
(suing on their own Behalf and as officials and Representatives of Dik Dik
Gardens Residents Association) v Deputy and Acting Governor of Nairobi
City County Government & 3 others (Constitutional Petition E202 of 2021)
[2023] KEHC 22325 (KLR)® where the court stated that:

13 Income Tax Act (Cap 470) s 2.

14 Data Protection Act s 8.

15 ibid 56.

16 Kipkoti & 2 others (Suing on their Own Behalf and as Officials and Representatives of Dik

Dik Gardens Residents Association) v Deputy and Acting Governor of Nairobi City County
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...... Unlike the High Court, tribunals and other quasi-judicial bodies, including the
Data Commissioner, had no power to make the law. They could, however, apply
themselves to a given set of facts and determine denial, violation, infringement or threat
to a right or fundamental freedom in the Bill of Rights. Therefore, there was a defined
distinction between determining the denial, violation, infringement or threat to the
privacy rights in the Bill of Rights and interpreting the Constitution. Whereas the
former was not exclusively a judicial function, the latter was. The jurisdiction,
therefore, to interpret the Constitution was the exclusive duty reserved to the High
Court vide article 165(3)(d) of the Constitution.

The Data Commissioner had the jurisdiction to determine whether the petitioners’
privacy rights in the Bill of Rights were denied, violated, infringed or threatened. The
Data Commissioner had further powers to order appropriate remedies in the event of
proof of the infringement. The Data Protection Act, therefore, wholly provided for the
dispute at hand as well as the remedies in the event the dispute was successful.”

The mandate conferred upon the office of the Data Protection Commissioner
further came into sharp focus in the case of Arunda v Office of the Data
Protection Commissioner & another; Data Privacy and Governance Society of
Kenya (Interested Party) (Constitutional Petition E010 of 2025) [2025] KEHC
12262 (KLR)". The Arunda case challenged the existence of the Office of the
Data Protection Commissioner. The case challenged the jurisdiction of the
office of the Data Protection Commissioner to investigate and adjudicate
complaints involving alleged breaches of the right to privacy guaranteed under
Article 31 of the Constitution. The petitioner contended that section 56 of the
Act and Regulation 14(5) of the Data Protection (Complaints Handling and
Enforcement Procedures) Regulations, 2021, are unconstitutional to the extent
that they vest the ODPC with powers akin to those of a judicial authority. The
petition further challenged the office’s authority to make determinations
awarding remedies, including compensation, for privacy violations, arguing

Government & 3 others (Constitutional Petition E202 of 2021) [2023] KEHC 22325 (KLR)
[2023] Kenya Law Reports (High Court of Kenya).
17 Arunda v Office of the Data Protection Commissioner & another; Data Privacy and
Governance Society of Kenya (Interested Party) (Constitutional Petition E010 of 2025) [2025]
KEHC 12262 (KLR) [2025] Kenya Law Reports (High Court of Kenya).
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that such powers belong exclusively to the High Court under Article 23(1) and
165 (3) (b) of the Constitution. To the petitioner, this was a usurpation of the
High Court of Kenya's powers. In arriving at its judgment, the court identified
the issues for determination, among others, to be: a) whether ODPC usurps the
jurisdiction of the High Court under Articles 23(1) and 165(3)(b) of the
constitution; b) whether section 56 of the Act and Regulation 14(5) of the Data
Protection (Complaints Handling and Enforcement Procedures) Regulations,
2021 are unconstitutional for purporting to confer judicial powers on the
ODPC; and c) whether the doctrines of exhaustion and constitutional
avoidance are applicable and bar the petitioner from accessing the High Court
before exhausting remedies under the DPA .18

In dispensing with the issue on whether the ODPC usurps the jurisdiction of
the High Court under Articles 23(1) and 165(3)(b) of the constitution, the court
found that in as much as Article 23(1) of the constitution confers original
jurisdiction upon the High Court to redress violations of the Bill of Rights, not
every dispute involving a constitutional right must necessarily originate in the
High Court. The court emphasised that the existence of statutory mechanisms
and administrative tribunals reflects a constitutional vision of accessible,
efficient, and expert resolution of specialised disputes, and the fact that the
commissioner’s determinations can be reviewed and appealed to the High
Court guarantees that constitutional fidelity is maintained.?®

The Court further emphasised that the power to investigate and make
administrative findings as conferred upon the ODPC by the DPA and the
subsequent regulations does not amount to a judicial function. The court stated
that, subjecting the ODPC’s functions to the usurpation test of whether the
body in question exercises binding legal authority in a manner that usurps core
judicial functions, it reveals that the office does not issue final declarations of
constitutional violations or enforce court-like judgments. The office, instead,
operates as a quasi-judicial regulator performing a complementary role within

18 ibid.
19 ibid.
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the larger legal framework. In light of the above, the court held that the office
does not usurp the jurisdiction of the High Court.20

On the issue of whether section 56 of the Data Protection Act and Regulation
14(5) of the Data Protection (Complaints Handling and Enforcement
Procedures) Regulations, 2021 are unconstitutional for purporting to confer
judicial powers on the ODPC, the court found those provisions of the law not
to be unconstitutional as they do not confer judicial power upon the ODPC but
they authorize administrative and regulatory functions in furtherance of
Article 31 of the constitution. The court acknowledged the importance of
section 56 of the Data Protection Act and Regulation 14(5) of the Data
Protection (Complaints Handling and Enforcement Procedures) Regulations,
2021, by stating that the provisions provide necessary enforcement capacity to
a specialised agency while retaining judicial safeguards through appellate
oversight by the High Court.2!

On the issue of whether the doctrines of exhaustion and constitutional
avoidance are applicable and bar the petitioner from accessing the High Court
before exhausting remedies under the DPA, the court found that pursuant to
the doctrine of exhaustion is applicable and the petitioner ought to have
utilised the ODPC’s mechanisms before approaching the High Court. The
Court emphasised that the DPA offers a structured framework that permits the
filing and investigation of complaints and the issuance of remedial directives
by the ODPC. If dissatisfied with the outcome, the complainant retains the
right to appeal to the High Court.2

2. Role of Courts in Personal Data Protection in Kenya
The role that the courts play in personal data protection in Kenya can be
divided into the following;:
a) Hearing of appeals emanating from the commissioner’s administrative
actions;

20 ibid.
21 jbid.
2 jbid.
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b) Review of the commissioner’s actions through judicial review;

c) Prosecution of data protection offences;

d) Issuance of search warrants and preservatory orders during
investigations; and

4.1 Hearing of Appeals resulting from the Commissioner’s Administrative
Actions

Section 64 of the Act provides for the right of appeal. It provides that a person
against whom any administrative action is taken by the Commissioner,
including an enforcement and penalty notice, may appeal to the High Court.
This section of the Act confers upon the High Court the appellate jurisdiction
to hear and determine any appeal to any administrative action taken by the
Commissioner. This is in line with Article 165(3)(e) of the Constitution of
Kenya, 2010, which provides that a piece of legislation can confer upon the
High Court jurisdiction, either original or appellate, to hear and determine
cases.

The Constitution under Article 165(6) further grants the High Court
supervisory jurisdiction over any body or authority exercising a judicial or
quasi-judicial function. ODPC is a body established through the Data
Protection Act, 2019, with quasi-judicial functions and powers. It is a quasi-
judicial decision maker with concurrent jurisdiction with the courts. This
concurrent jurisdiction is limited to the right to privacy and is inferior to the
court’s jurisdiction.? Additionally, the quasi-judicial decisions made by ODPC
are not tantamount to final judicial orders. This position was underscored by
the High Court of Kenya in the case of Swara Acacia Lodge v Office of the
Data Protection Commissioner & another [2025] KEHC 7 (KLR)* where the
court stated that:-

2 Mwangi v Agence Francaise De Developpement [2025] KEELRC 3664 (KLR) [2025] Kenya
Law Reports (Employment and Labour Relations Court at Nairobi).
2 Swara Acacia Lodge v Office of the Data Protection Commissioner & another [2025] KEHC
7 (KLR) [2025] Kenya Law Reports (The High Court of Kenya).
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“17. As I have held in previous applications, where this question has arisen, there
shouldn’t be any doubt that the 1st Respondent’s impugned decision is an
administrative action within the context of section 64 of the Data Protection Act.”
From the above, it is evident that the High Court has the power to check and
scrutinise all administrative decisions and actions taken by the Commissioner.
This was acknowledged in the case of Arunda v Office of the Data Protection
Commissioner & another; Data Privacy and Governance Society of Kenya
(Interested Party) (Constitutional Petition E010 of 2025) [2025] KEHC 12262
(KLR),”> where the court stated that the existence of the court’s appellate
jurisdiction ensures that the court can ultimately scrutinise constitutional
issues that may arise from the ODPC’s actions.

In scrutinising the Commissioner’s administrative decisions, the High Court is
the first appellate court. Being the first appellate court, it has to re-examine and
re-evaluate the merits, evidence considered by the Data Commissioner and the
Data Commissioner’s determination. The Court can either uphold the
determination or set it aside. This position was acknowledged by the High
Court in the case of Abok James Odera t/a A] Odera & Associates -vs-John
Patrick Machira t/a Machira & Co. Advocates [2013] eKLR, where it was
observed that:- .....this being a first appeal, we are reminded of our primary role as a
first appellate court, namely, to re-evaluate, re-assess and re-analyse the extracts on
the record and then determine whether the conclusions reached by the learned trial
judge are to stand or not and give reasons either way.

The High Court in the case of Grain Industries Limited v Mbuvu & another
(Civil Appeal E186 of 2024) [2024] KEHC 14003 (KLR)?* (Grain Industries Case)
Further acknowledged that in exercising its supervisory jurisdiction, it being
the first appellate court, it has the duty to re-examine and re-evaluate evidence
to come up with its findings.

% Arunda v Office of the Data Protection Commissioner & another; Data Privacy and
Governance Society of Kenya (Interested Party) (Constitutional Petition E010 of 2025) [2025]
KEHC 12262 (KLR) (n 18).
2 Grain Industries Limited v Mbuvu & another (Civil Appeal E186 of 2024) [2024] KEHC
14003 (KLR) [2024] Kenya Law Reports (High Court of Kenya).
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In the Grain Industries case, an appeal to the Commissioner’s determination
was lodged to the High Court, and the court was invited to re-examine the
merits of the complaint and set aside the Commissioner’s determination. The
complaint related to the use of personal data for commercial purposes without
express consent from one of the Respondent’s. The court interrogated the
complaint afresh and upheld the data commissioner’s determination. In
upholding the commissioner’s determination, the court stated that:-

“The spirit of the Act calls for express consent before any personal data is
obtained, processed and used, and the appellant was in breach from the very
beginning. It matters not whether the billboards and YouTube videos lasted a
day or four months. The appellant ought to have used the 1t Respondent’s
personal data until it fully complied with its obligations under the Act.”?”

The Commissioner’s administrative decisions that constitute administrative
actions taken by the Commissioner include: a) discontinuation of complaints;
b) issuance of enforcement notices; c) issuance of penalty notices imposing
administrative fines; d) dismissal of a complaint where it lacks merit; and e)
recommendation for prosecution. A party can appeal against all these
administrative actions taken by the commissioner.

The next sections will highlight appeals relating to determinations,
enforcement notices, penalty notices and discontinuations.

211 Hearing of appeals relating to the Commissioner’s
Determinations.
Regulation 14 (1) of the Data Protection (Complaints Handling Procedure and
Enforcement) Regulations 202128 provides that the Data Commissioner shall,
upon the conclusion of the investigations, make a determination based on the
findings of the investigations. The determination should be in writing and be

277 ibid.
28 The Data Protection (Complaints Handling Procedure and Enforcement) Regulations
2022 (Legal Notice 264 of 2021).
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communicated to the parties within seven days from the date when the
determination was made.

Similarly, with respect to making determinations, Regulation 11(2) of the
Enforcement Regulations provides that where a Respondent does not take any
action as contemplated in law, the Data Commissioner shall proceed to
determine the complaint in accordance with the Act and these Regulations.
With respect to the determinations made by the Data Commissioner pursuant
to the Act and in line with the above regulations, the aggrieved parties can
appeal against the Data Commissioner’s determinations as envisaged under
section 64 of the Act.

21.2 Hearing of appeals relating to Enforcement Notices.

With respect to the enforcement notices, parties can appeal the enforcement
notices to the High Court. According to section 58 of the Data Protection Act,
an enforcement notice is a notice served upon an entity by the commissioner
upon satisfaction that the entity has failed or is failing to comply with any
provisions of the Act.

The enforcement notice outlines the contravened provisions, the measures to
be put in place to remedy or eliminate the contraventions and the period within
which the measures are to be implemented.

In terms of appealing, parties can appeal against the enforcement notice. Some
of the grounds that aggrieved parties can appeal the enforcement notice
include it being erroneous to the extent that the alleged contravened provisions
were not contravened in the first place, or the proposed measures to be put in
place are unreasonable in the circumstances.

It is important to note that under Regulation 19 of the regulations, the period
within which a party can appeal a decision contained in an enforcement notice
is within thirty days from the date of service of the enforcement notice. If the
thirty days from service lapses, parties are required to make an application for
tiling out of time to the high court as a precursor to appealing to the high court.
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4.1.3 Hearing of appeals relating to fines and penalties contained in penalty
notices.

Among other functions, the Act gives the Office of the Data Protection
Commissioner powers to impose administrative fines for failures to comply
with the Act. The administrative fines imposed by the Commissioner can be in
the form of a penalty as envisioned under section 62 of the Act, or a daily fine
of not more than ten thousand shillings for each breach identified until the
breach is rectified.?

Concerning penalty notices, they are the notices that the commissioner issues
to a defaulting entity according to section 62 of the Act and regulation 20 of the
regulations. The penalty notices contain the administrative fines or penalties
that the commissioner imposes upon the defaulting entities. The
administrative fine can be in the form of a single cumulative sum, for example,
five (5) million or a maximum daily fine of ten thousand (10,000) Kenya
shillings for each breach identified until the breach is rectified.

In arriving at the penalties, the commissioner is required by regulation 20(2) to
consider the factors outlined under section 62(2) of the Act. The commissioner
cannot go on a ‘floric” of his/her own and consider a factor that is not stipulated
under section 62(2) of the Act. In the event the commissioner acts ultra vires
and considers other factors not enumerated under section 62(2) of the Act, the
commissioner will be violating the law. This will inevitably constitute a ground
for appeal to set aside the penalty notice.

The factors to be considered by the commissioner in issuing the administrative
fines include: a) the nature, gravity and duration of failure; b) the intentional
or negligent character of the failure; c) any action taken by the data controller
or data processor to mitigate the damage or distress suffered by data subjects;
d) the degree of responsibility of the data controller or data processor, taking
into account the technical and organizational measures; e) any relevant
previous failures by the data controller or data processor; f) the degree of
cooperation with the commissioner, in order to remedy the failure and mitigate

2 ibid.
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the possible adverse effects of the failure; g) categories of personal data affected
by the failure; h) how the infringement became known to the data
commissioner, including whether, and if so to what extent, the data controller
or data processor notified the data commissioner of the failure; i) the extent to
which the data controller or data processor has complied with previous
enforcement notices or penalty notices; j) adherence to approved codes of
conduct or certification mechanisms; k) any other aggravating or mitigating
factor applicable to the case; and 1) whether the penalty would be effective,
proportionate and dissuasive.

In terms of appealing against the penalty notice, the appeal should be lodged
within the period given to appeal the penalty on the penalty notice. Upon the
lapse of the said period for appealing, the data commissioner is mandated to
enforce and take action to recover the penalty.3

It is important to note that the provisions providing for Enforcement Notices
and Penalty notices are not written in mandatory terms. There is the use of the
word ‘may’ in the said legal provisions as follows:-

Under the Act, sections:

58. Enforcement Notices:-

(1) Where the data commissioner is satisfied that a person has failed, or is
failing to comply with any provision of this Act, the Data Commissioner
MAY serve an enforcement notice on that person requiring that person to
take such steps and within such period as may be specified in the notice.

62. Penalty Notice

(1) If the Data Commissioner is satisfied that a person has failed or is failing
as described in section 58, the Data Commissioner MAY issue a penalty notice
requiring the person to pay to the office of the Data Commissioner an amount
specified in the notice.

Under the regulations:

16. Issuance of Enforcement Notice

30 ibid.
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(1) The Data Commissioner MAY, pursuant these regulations or section 58 of
the Act issue an enforcement notice.

19. Appeals against enforcement notice

Subject to sections 58(2) (d) and 64 of the Act, a person MAY, before the lapse
of thirty days from the date of service of the enforcement notice, appeal to the
High Court against a decision arising out of the enforcement of the notice.
The use of the word ‘may’ in legislation was interpreted by the Court of Appeal
in the case of Kenya Wildlife Service v Joseph Musyoki Kalonzo [2017] eKLR*
to mean permissive but not mandatory. To the court, the use of the word “may’
gave an entity an option.

This use of the word “may” implies that the commissioner has the discretion to
issue whichever notice he/she deems suitable or appropriate to the

circumstances.

In light of the above, upon satisfaction of the commissioner that an entity has
failed to comply with the Act, the commissioner has the option of either issuing
an enforcement notice or penalty notice. It is not a linear sequential manner
that the Penalty notice is issued after the enforcement notice and vice versa.

4.1.4 Hearing of appeals relating to Discontinuations.

Regulation 7 of the Data Protection (Complaints Handling and Enforcement
Procedures) Regulations, 202132 gives the commissioner the power to
discontinue a complaint where the complaint does not merit further
consideration and where the complainant refuses, fails or neglects to
communicate without justifiable cause. This communication refers to the
complainant’s failure to communicate during the investigation of the
complaint. During investigations, the complainant might be required to
adduce more information and evidence to assist the commissioner while
conducting the investigations. The failure to communicate is tantamount to

81 Kenya Wildlife Service v Joseph Musyoki Kalonzo [2017] eKLR Court of Appeal Civil
Appeal 306 of 2015, Kenya Law Reports.

32 The Data Protection (Complaints Handling Procedure and Enforcement)
Regulations.
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non-cooperation on the part of the complainant, which may necessitate the
commissioner to discontinue the complaint.

Upon deciding that the complaint is for discontinuation, the commissioner
must notify the complainant in writing, providing reasons for the
discontinuation. It should be noted that where a complaint has been
discontinued, the complainant can re-institute the complaint for fresh
consideration by the commissioner.®® The restituted complaint must be
supported with reasonable grounds for the restitution.

Since the aggrieved complainants can re-institute their complaints, the
complainants can also appeal the commissioner’s decision to discontinue their
complaint. The appeal of the commissioner’s decision to discontinue the
complaint lies with the High Court. An example of an instance where the
commissioner’s decision to discontinue a complaint was appealed was the case
of Chabari & Another v Longhorn Publishers [2025] KEHC 13387 (KLR).3* In
this case, the commissioner had discontinued the complainant’s complaint,
stating that the use of the complainants’ personal data by the Respondent,
Longhorn Publishers, was in line with section 52 of the Act. Section 52 of the
Act provides for the permitted use of personal data by an entity. In this case,
the appeal succeeded. In setting aside the commissioner’s decision to
discontinue the complaint, the court stated that “... ... a decision to discontinue
a complaint instituted before the data commissioner should only be reached in
the clearest of cases or alternatively, in instances where all parties are heard
on the proposed discontinuation in line with Article 47 of the
constitution....”?

4.2 Review of the Data Commissioner’s actions through Judicial Review
Judicial review refers to the authority of the courts to examine the actions of
the legislative, executive and various administrative arms of the government

3 ibid.
34 Chabari & another v Longhorn Publishers [2025] KEHC 13387 (KLR) [2025] Kenya Law
Reports (High Court of Kenya).
3 ibid.
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and to determine whether such actions are consistent with the constitution.3¢ It
is not concerned with the merits of the decision. However, it is concerned with
the propriety of the process and the procedure in arriving at the decision.”
The constitution provides for the right to a fair administrative action.s
According to the constitution, every person has the right to administrative
action that is expeditious, efficient, lawful, reasonable and procedurally fair.
Article 47(3) of the Constitution directed Parliament to give effect to these
rights by enacting legislation that provides for review of administrative action
by a court or, if appropriate, an independent and impartial tribunal.
Consequently, in response to this constitutional imperative, Parliament
enacted the Fair Administrative Action Act.?

Part III of the Fair Administrative Action Act provides for judicial review. It
provides an avenue for people aggrieved by administrative actions and
decisions made by administrative bodies and quasi-judicial entities like the
ODPC to apply for review of the decision to the court# The Fair
Administrative Action Act further provides the procedure for judicial review*!
and instances where the Court can review an administrative decision. ¥ The
Supreme Court in the case of Dande & 3 others v Inspector General, National
Police Service & 5 others*3 delineated the scope of judicial review and what it

entails.

It is important to note that, inasmuch as the aggrieved parties have a recourse
against the Data Commissioner's decisions through appeal and Judicial
Review, the two processes are different in that judicial review is concerned
solely with the decision-making process, while an appeal concerns itself with

% Dande & 3 others v Inspector General, National Police Service & 5 others
[2023] KESC 40 (KLR) (Supreme Court of Kenya).
37 ibid.
3 Constitution of Kenya, 2010 art 47.
39 Fair Administrative Action Act 2015.
40 ibid 7 (1)(a).
41 ibid 9.
42ibid 7(2).
¥ Dande & 3 others v Inspector General, National Police Service & 5 others
[2023] KESC 40 (KLR) (n 37).
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the merits of the decision itself. In judicial review, the court restricts itself to
the procedure used by the Data Commissioner in reaching a determination. In
the event a party wants the court to interrogate the substance of the
determination, the aggrieved party must appeal against the Data
Commissioner’s determination in its entirety. This position with respect to the
data commissioner’s determinations has been affirmed by the High Court of
Kenya in numerous cases for instance the case of Swara Acacia Lodge v Office
of the Data Protection Commissioner & another [2025] KEHC 7 (KLR)* where
the High Court discussed extensively the distinction between judicial review
and appeal in light of the context of personal data protection. In this case, the
Applicant, in seeking the court to interrogate the substance of the Data
Commissioner’s determination, moved the court through judicial review
instead of appealing the determination as envisaged under section 64 of the
Act. The office on its part, lodged a preliminary objection contesting the
manner in which the applicant had moved the court. In upholding the office’s
preliminary objection, the court stated that the office’s decision being of the
character envisaged under section 64 of the Act was a decision subject to an
appeal and not to judicial review proceedings. The court further stated that
where the statute expressly provides for an appeal as a means of challenging a
decision of a public body authority, person or tribunal, it is not open to an
applicant, in those circumstances, to invoke judicial review jurisdiction of the
Court.#

4.3 Prosecution of Data Protection Offences

The Data Protection Act also provides for the data protection offences and the
resultant punishment upon conviction. The data protection offences provided
by the Act include: -

a) In the registration of a data controller or data processor, a person
commits an offence when they provide false or misleading information

4 Swara Acacia Lodge v Office of the Data Protection Commissioner & another [2025] KEHC
7 (KLR) (n 25).
4 jbid.
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in their application for registration.4¢ Additionally, during the period
within which one is registered as a Data controller or Data processor,
one commits an offence if one fails to notify the Data Commissioner of
any changes to the information provided by the data controller or data
processor during registration. Registered data controllers and data
processors have an obligation to notify and update the information
provided to the Data Commissioner in the event of any change of
circumstances.¥

Subject to the Data Commissioner’s guidance and directions, the
information that the data controllers and data processors are enjoined
by law to provide to the Commissioner during registration includes:- a)
a description of the personal data that the data controller or data
processor intends to process or is processing at the moment; b) a
detailed description of the purpose for processing; c) the category of
data subjects, to which the personal data relates; d) contact details of
the data controller or data processor; e) a general description of the
risks, safeguards, security measures and mechanisms to ensure the
protection of personal data; and f) any measures to indemnify the data
subject from unlawful use of data by the data processor or data
controller.4

Processing of people’s personal data unlawfully in contravention of
section 30 (1) of the Act.#® Section 30 (1) of the Act provides for the
lawful processing of personal data.

During investigations, the failure or refusal to comply with the Data
Commissioner’s directions and the provision of false and misleading
information constitute an offence.>

The failure to comply with an enforcement notice issued by the Data
Commissioner.

46 Data Protection Act s 19(3).
47 ibid 19(5).
48 ibid 19(2).
4 ibid 30(3).
50 ibid 57 (3).
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e)

Obstructing the Data Commissioner in the exercise of his/her
functions.5! According to the Act, obstruction of the commissioner can
be inferred when one: a) hinders the commissioner from performing
their mandate as provided by the law; b) fails to provide the assistance
or information requested by the Data Commissioner; c) refuses to allow
the Data Commissioner to enter any premises or take any person with
them in the exercise of their functions; and d) gives the Data
Commissioner any information which is false or misleading. Providing
false and misleading information to the Data Commissioner is
tantamount to providing false information to a person employed in the
public service, which is entirely another criminal offence as provided
for by the Penal Code.

The disclosure of personal data by a data controller in a manner that is
incompatible with the purpose for which the personal data was
collected.52 Additionally, a person who offers to sell the personal data
obtained in such an incompatible to purpose manner also commits an
offence.’® Any advertisement indicating that personal data is or may be
for sale constitutes an offer to sell the personal data.5

Accessing personal data and obtaining any information constituting
such data by a person who is not an employee or an agent of a data
controller or data processor, acting within the scope of such mandate,
without prior authority of the data controller or data processor by
whom the data is kept.

Disclosure of personal data to third parties by a person who is not an
employee or an agent of a data controller or data processor, acting
within the scope of such mandate, without prior authority of the data
controller or data processor by whom the data is kept.

The disclosure of personal data by a data processor without the prior
authority of the data controller.

51 ibid 61.
52 ibid 72(1).
53 ibid 72(5).
54 ibid 72(6).
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The above offences are prosecutable. One can be charged with any of the above
offences. Upon conviction on any of the above offences, the Act prescribes
punishment to be a fine not exceeding five million shillings or imprisonment
for a term not exceeding two years, or both.5

For those offences that have no specific penalty provided for in the Act, the
general penalty applies.® The general penalty is a fine not exceeding three
million Kenyan shillings or to imprisonment for a term not exceeding ten years,
or both.

In addition to the above prosecutable data protection offences, among the
remedies that the Data Commissioner can issue in a determination is a
recommendation for the prosecution.” When the Data Commissioner
recommends a person for prosecution, the Office of the Director of Public
Prosecutions (ODPP) is enjoined by law to take over and continue with the
criminal proceedings.>

The ODPP derives its mandate from Article 157 of the Constitution. The
mandate of the ODPP includes, among others: a) to institute and undertake
criminal proceedings against any person before any court ( other than a court
martial) in respect of any offence alleged to have been committed; and b) take
over and continue any criminal proceedings commenced in any court (other
than a court martial) that have been instituted or undertaken by another person
or authority, with the permission of the person or authority.

It should be noted that once the Data Commissioner recommends prosecution
as a remedy and the complaint is taken over by the ODPP for prosecution, the

5 ibid 61.
5 ibid 73.
5% The Data Protection (Complaints Handling Procedure and Enforcement)
Regulations.
5 Constitution of Kenya, 2010.
5 ibid.
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ODPP shall not be under the direction and control of ODPC. ¢ The prosecution
of offences is a process with its own momentum.

44. Issuance of Search Warrants & Preservatory Orders during
Investigations

Section 60 of the Act gives the Data Commissioner the power of entry and
search. In exercising this power, the commissioner is required to obtain a
warrant from the courts to enable the commissioner to enter and search any
premises for the purpose of executing the commissioner’s functions and
powers as envisaged in the Act.

In obtaining the search warrant, the Commissioner is required to lodge an
application to the court seeking the same. Section 118 of the Criminal
Procedure Code (CPC) provides for the issuance of a search warrant by a court.
The section provides that where it is proved on oath to a court or magistrate
that anything related to an offence has been committed, or anything necessary
for the conduct of an investigation into an offence, is, or is reasonably suspected
to be at a place where a written search warrant may be issued to authorize a
person named in the search warrant to search the place named or described in
the warrant for that thing and, if the thing is found, it shall be seized and taken
before a court.

The purpose of obtaining a warrant before the entering and searching of any
premises was acknowledged in the case of Gordon Ngatia Muriuki v Director
of Public Prosecutions & 2 others [2014] KEHC 5358 (KLR)%, where the court
stated that:

“10. The purpose of warrants is to protect the right of a person from
unreasonable searches and seizures and unnecessary arrests in light of the
protections conferred by Articles 29 and 31 of the Constitution. Article 29
protects the right to freedom and security of the person and includes the right

60 ibid 157(10).
61 Gordon Ngatia Muriuki v Director of Public  Prosecutions & 2 others
[2014] KEHC 5358 (KLR) [2014] Kenya Law Reports (High Court).
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not to be deprived of that freedom arbitrarily or without just cause. Article 31
protects the right of privacy, which includes the right of a person not to have
their person, home, or property searched and possessions seized. By issuing an
order without a reasonable basis being established in accordance with the law,
the court violated the rights of the individual.”

Before applying for the warrant, there must be substantial acts and
circumstances already available to the commissioner to enable him or her to
create or have reasonable suspicion in mind that the person or entity has
violated the Act. The commissioner cannot wake up one day and imagine a
violation of the Act, and then seek warrants without a reasonable basis. The
mere suspicion of a violation is not a sufficient basis to seek a search warrant.62
There must be some degree of reasonable basis to necessitate the application of
the warrants. The applicable test for determining the reasonable basis for
seeking warrants was set out in the case of Emmanuel Suipanu Siyanga v
Republic [2013] KEHC 868 (KLR)% where the court stated that:

“....suspicion must have been reasonable, and it follows that the factual basis
which would make any suspicion which is actually formed a reasonable one
must also exist at the material time: a suspicion cannot be held to be
reasonable if it is founded on non-existent facts. This would be a subjective
suspicion and must be based upon grounds actually existing at the time of its
formation. If there are not grounds which then made suspicion reasonable, it
was not a reasonable suspicion. Whether grounds actually existed at the time
is to be tested objectively. Consequently, a suspicion may be reasonable even
though, subjectively, it was based on unreasonable grounds. To prove
reasonable suspicion, it must of necessity be recognised that a reasonable
suspicion never involves certainty as to the truth. Where it does, it ceases to
be suspicion and becomes fact. ..... There must be a satisfactory account...”

It should be noted that it is inessential to serve the application seeking the
warrant upon the entity or person against whom the warrants are sought, as

62 Emmanuel Suipanu Siyanga v Republic [2013] KEHC 868 (KLR) [2013] Kenya Law
Reports (High Court of Kenya).
63 ibid.
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the search warrant application is an ex parte application.® Considering the
search warrants' role in investigations, in the event the commissioner wants to
obtain a search warrant to assist in complaint investigations, the commissioner
should apply for the warrant, extract it and utilise it before the issuance of any
notification of the complaint. Notifying a party, say a Respondent, before the
extraction and utilisation of the warrants defeats the purpose of obtaining the
warrants, simply because the notification will make the Respondent aware that
the commissioner has lodged an investigation on it, and there is a high
possibility that the Respondent might conceal the evidentiary material that
might have helped the commissioner in the investigations. This position was
asserted in the case of James Humphrey Oswago v Ethics and Anti-Corruption
Commission [2014] eKLR,% where the court stated that:-

“...With regard to the public interest, the administration of justice and the
apprehension of offenders, I believe the section (section 118 of the criminal procedure
code) is intended to ensure that investigating authorities can gain access to
incriminating information or evidence without the suspected offender getting an
opportunity to conceal or destroy such evidence. That being the case, it would clearly
defeat the purposes and intention behind searching premises as contemplated under
section 118 of the Criminal Procedure Code...if an application for a search warrant
were to be made inter parties, with notice, and for the person in respect of whose
property or premises the warrants of search are directed to be heard before such
warrants are issued.”

The James Humphrey Oswago v Ethics and Anti-Corruption Commission
[2014] eKLR case, was a case where, the petitioner who was the Chief Executive
officer of the Independent Electoral and Boundaries Commission, had been
summoned by the Ethics and Anti-corruption Commission (EACC) with
respect to investigations concerning the tendering and procurement process of
election voter identification device kits used in the elections of 4t» March 2013.

64 The Criminal Procedure Code (Cap 75).
5 James Humprey Oswago v Ethics and Anti-Corruption Commission [2014] eKLR [2014]
Kenya Law Reports (High Court of Kenya).
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The EACC sought search warrants to inspect the petitioner’s properties, which
were approved, leading to the seizure of various documents and electronic
devices by the EACC. In response, the petitioner initiated a constitutional
petition, contending that his right to privacy was violated as he was not given
a chance to present his case. He requested the annulment of the search
warrants. The high court determined that no violation occurred and confirmed
that the warrants were correctly sought and issued in accordance with section
118 of the CPC.

The court’s position in James Humphrey Oswago v Ethics and Anti-Corruption
Commission [2014] eKLR was further affirmed in the case of William Baraka
Mtengo v Attorney General & 3 others [2018] KEHC 2607 (KLR)®%

As to the form and format in which the application for the warrants should be,
the high court in the case of William Moruri Nyakiba & Another v Chief
Magistrate Nairobi & 2 Others [2006] KEHC 3496 (KLR)%’stated that the
application for search warrants doesn't need to be formal for an authorised
person to move the court seeking the same. It should not be a formal, written
application served upon interested parties.

In William Moruri Nyakiba & Another v Chief Magistrate Nairobi & 2 Others
[2006] KEHC 3496 (KLR)% case a sworn statement was submitted to the
magistrate’s court without a formal application, requesting the issuance of
search warrants for the applicant’s property. The applicants took their case to
the High Court in an effort to have the warrants nullified, arguing that the
affidavit lacked a formal application and that it was inappropriate for the
warrants to be issued. The court emphasised substance over form and held that
it is not necessary for there to be a formal application for one to move the court
seeking search warrants. All that was required was a statement on oath and a

¢ William Baraka Mtengo v Attorney General & 3 others [2018] KEHC 2607 (KLR) [2018]
Kenya Law Reports (High Court of Kenya).
67 William Moruri Nyakiba & Another v Chief Magistrate Nairobi & 2 Others
[2006] KEHC 3496 (KLR) [2006] Kenya Law Reports (High Court of Kenya).
68 ibid.
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reasonable basis for the court to issue the search warrants. The onus is on the
person seeking the search warrant to prove the necessity for such a warrant.

In the commissioner’s application for warrants, the commissioner may also
seek preservatory orders seeking to protect evidence from being wasted,
destroyed, altered, or dissipated before a final determination of a case. The
commissioner applied for preservative orders in the case of Office of the Data
Protection Commissioner v Tools for Humanity Corporation (Worldcoin) & 2
others [2024] KEHC 312 (KLR)® In this case, the commissioner sought
preservatory orders to be issued to the Tools for Humanity Corporation
(Worldcoin) and its affiliates to preserve all personal data and sensitive
personal data collected from Kenyans and Kenyan residents pertaining to the
companies’ operation of the Worldcoin project for the period running from 19t
April 2022 to 8t August 2023.

3. Conclusion

Kenyan courts are pivotal in enforcing personal data protection in Kenya. They
serve as a great facilitator in shaping the data protection jurisprudence and
ensuring the right to privacy is achieved by all. Through appeals and judicial
reviews, the courts check on the excesses of the ODPC. The courts also help in
investigations of data protection complaints in ensuring adherence by data
controllers and data processors to the Act, as the courts hear and determine the
criminal offences that accrue from violating the Act, for instance, obstructing
the Data Commissioner.”0

8 Office of the Data Protection Commissioner v Tools for Humanity Corporation (Worldcoin)
& 2 others [2024] KEHC 312 (KLR) [2024] Kenya Law Reports (High Court of Kenya).
70 Data Protection Act s 61.
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Abstract

The construction industry is one of the strongest pillars of Kenya’s economy. It
provides employment, drives infrastructure development, and attracts both
local and foreign investment. However, because construction projects are often
large, complex, and involve many parties, disputes are almost inevitable.
Issues such as project delays, cost overruns, and unclear contractual terms
frequently lead to disagreements that can stall progress and increase costs. For
many years, such disputes were handled through the courts; but litigation has
often proved slow, expensive, and too rigid for the technical nature of
construction work.

Arbitration has increasingly become the preferred alternative because it is
faster, more confidential, and allows disputes to be settled by experts who
understand the construction process. Kenya has made important progress in
supporting arbitration through the Arbitration Act of 1995 and as subsequently
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amended and the creation of the Nairobi Centre for International Arbitration
(NCIA). Even so, the system still faces major challenges such as long
proceedings, high costs, limited technical expertise, court interference, and
weak enforcement of arbitral awards.

It is at the backdrop of this understanding that this article explores how Kenya
can develop a stronger and more effective arbitration framework for its
construction industry. It reviews the existing laws and institutions, identifies
key weaknesses, and compares Kenya’'s experience with international best
practices. The overall goal is to propose practical reforms that will make
arbitration in Kenya more efficient, credible, and responsive to the needs of
various stakeholders and actors in the construction sector.

Introduction

The construction industry is one of the most dynamic, labor-intensive, and
economically transformative sectors in Kenya.! It forms the very backbone of
the country’s infrastructural and urban development, driving growth through
roads, bridges, housing, energy installations, and commercial real estate.2
Beyond the visible skylines of Nairobi, Mombasa, and Kisumu, the sector’s
ripple effect is deeply felt in job creation, supply chains, and industrial
linkages.? According to the Kenya National Bureau of Statistics (KNBS), the
construction sector contributes between 6% and 7% of Kenya’s GDP annually,
a figure that underscores its pivotal role in the realization of the government’s
Kenya Vision 2030 blueprint.* Moreover, the construction sector is not only an
economic player, it doubles up as a social and developmental force that shapes
the nation’s physical and human landscapes.

1 Kenya National Bureau of Statistics (KNBS), Economic Survey 2024 (KNBS 2024) 56-58
2 National Construction Authority (NCA), Annual Report and Financial Statements
2023/2024 (NCA 2024) 7-9

8 World Bank, Kenya Economic Update: Accelerating Growth to Create Opportunities for
Youth (World Bank 2023) 42-45.

4 Supra, note 1

5 International Journal of Scientific and Research Publications, The Role of the
Construction Industry in Socio-Economic Development (2015).
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Through its influence on housing and public infrastructure, it directly impacts
the right to adequate housing under Article 43(1)(b) of the Constitution of
Kenya (2010), as well as broader socio-economic rights related to health,
education, and sustainable livelihoods.6 The right to housing for instance,
according to Kola, is “grounded in the expansive Bill of Rights and further
supported by international instruments like the International Covenant on
Economic, Social and Cultural Rights (ICESCR).”” Infrastructure development;
roads, water systems, hospitals, and schools forms the scaffolding of Kenya’s
long-term development strategy, thereby making the construction industry an
essential enabler of both economic growth and social transformation.8

However, its dynamism also presents complex legal, regulatory, and
contractual challenges. The industry operates within a mosaic of statutory
regimes such as the Public Procurement and Asset Disposal Act® the
National Construction Authority Act,!? the Building Code 2009, and the
Environmental Management and Coordination Act 1999.1 These frameworks
seek to promote quality, accountability, and sustainability but often intersect
with issues of dispute resolution, contractual enforcement, and ethical
governance, underscoring the need for robust legal oversight and reform.12
Besides, the sector is also one of the most dispute-prone sectors, with conflicts
frequently arising over contract performance, variations, payment delays,
quality of works, and project timelines.’* These disputes often involve highly
technical issues, multi-party contracts, and substantial financial implications,

¢ Constitution of Kenya (2010), art 43(1)(b).

7Muwanga K., Affordable Housing and Reasonable Standards of Sanitation in Kenya.
Available at: https:/ /ohrh.law.ox.ac.uk <Accessed on 31 October, 2025>

8 Government of Kenya, Kenya Vision 2030: The Popular Version (Government Printer,
2007) 12-15.

9 Public Procurement and Asset Disposal Act, No 33 of 2015 (Kenya)

10 National Construction Authority Act, No 41 of 2011 (Kenya)

1 Environmental Management and Coordination Act, No 8 of 1999 (Kenya)

12 Republic of Kenya, State Department for Housing and Urban Development Annual Report
2023 (Government Printer, 2023) 8-11.

13 C Wachira, Construction Law and Practice in Kenya
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making efficient dispute resolution not only desirable but essential for
maintaining investor confidence and industry stability.1

In recognition of these realities, arbitration has emerged as the preferred
mechanism for resolving construction disputes in Kenya.!’> Arbitration offers
parties a private, flexible, and expert-driven process that minimizes disruption
to ongoing projects and preserves commercial relationships.1¢ Its appeal lies in
its speed, confidentiality, and the expertise of arbitrators who understand the
intricacies of construction law and practice.” Indeed, the adoption of
arbitration clauses in standard-form construction contracts, such as those
issued by the Joint Building Council of Kenya and the Fédération
Internationale des Ingénieurs-Conseils (FIDIC), reflects the growing
institutionalization of arbitration as the mode of dispute resolution in the
sector.18

The legal foundation for arbitration in Kenya is primarily established under
the Arbitration Act, 1995 (as amended in 2009), which is modelled on the
UNCITRAL Model Law.® The Act provides a comprehensive framework
governing arbitration agreement, appointment of arbitrators, procedural
autonomy, and enforcement of awards. Courts have consistently affirmed their
supportive but non-interventionist stance in arbitration matters, reinforcing
the principle of party autonomy. In Christ for All Nations v Apollo Insurance Co
Ltd,? the Court of Appeal underscored that judicial interference in arbitration
should be limited, emphasizing that once parties agree to arbitrate, courts must

14 Ibid
15 Construction & Engineering Laws and Regulations Kenya 2025-2026.
https://iclg.com/practice-areas/construction-and-engineering-law-laws-and-
regulations/kenya <accessed on 13 January, 2026>
16 Redfern and Hunter, Law and Practice of International Commercial Arbitration
17 Peter H Kiplagat, The Role of Arbitration in Resolving Construction Disputes in
Kenya
18 Joint Building Council of Kenya, Standard Form of Building Contract (2014 Edition).
19 Arbitration Act (Cap 49, Laws of Kenya), modelled on the UNCITRAL Model Law
on International Commercial Arbitration (1985, with amendments as adopted in 2006).
20 Christ for All Nations v Apollo Insurance Co Ltd [2002] EA 366
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respect that choice unless there are compelling reasons otherwise. Similarly, in
Nyutu Agrovet Ltd v Airtel Networks Kenya Ltd,?' the Supreme Court affirmed
that although appeals may arise in exceptional cases under section 35 of the
Arbitration Act, courts should exercise restraint to preserve the finality and
efficiency of arbitral awards.

Despite this progressive jurisprudence, the Kenyan construction arbitration
landscape faces several systemic challenges. These include delays in the
appointment of arbitrators, high costs, lack of sector-specific arbitration rules,
and occasional judicial inconsistency in enforcing arbitral awards.22
Furthermore, capacity gaps among practitioners and limited public awareness
hinder the full realization of arbitration’s potential in the construction sector.??
As Kariuki Muigua observes, “for arbitration to deliver its promise of efficiency
and justice, Kenya must invest in building a robust institutional and legislative
framework that meets international best standards while responding to local
realities.”24

Therefore, this paper seeks to explore the trajectory towards a robust
arbitration regime for Kenya’s construction industry. It examines the legal and
institutional frameworks governing construction’s arbitration, analyses
emerging jurisprudence, and proposes reforms to strengthen efficiency,
enforceability, and professional competence. By doing so, the study contributes
to the broader discourse on how Kenya can align its arbitration regime with
global standards while ensuring that it remains accessible, credible, and
responsive to the needs of its construction industry.

2l Nyutu Agrovet Ltd v Airtel Networks Kenya Ltd [2019] eKLR (Supreme Court of
Kenya).

22 Kariuki Muigua, Settling Disputes through Arbitration in Kenya

2 Lucy Muthoni, Challenges Facing Construction Arbitration in Kenya

2 K. Muigua, Reawakening Arbitral Institutions for Development of Arbitration in
Africa. Available at:
https:/ /erepository.uonbi.ac.ke/bitstream/handle/11295 /89958 /Muigua_Reawaken
ing %20arbitral % 20institutions % 20for % 20development % 200f % 20arbitration.pdf?sequ
ence=1 <accessed 21 October 2025>.
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Legal and Institutional Frameworks Governing Arbitration in Kenya

Arbitration occupies a central position within Kenya’s dispute resolution
architecture, supported by a comprehensive statutory, constitutional, and
institutional framework. The principal legal instrument governing arbitration
in Kenya is the Arbitration Act 1995, which applies to both domestic and
international arbitration. The Act is substantially based on the UNCITRAL
Model Law on International Commercial Arbitration (1985) and reflects
internationally accepted principles such as party autonomy, finality of arbitral
awards, confidentiality, and minimal judicial intervention.?> The Act was
amended in 2009 to enhance procedural clarity and align Kenya’s arbitration
regime more closely with evolving global best practices.

Key provisions of the Act establish a predictable and robust framework for
arbitral practice. Section 4 affirms the validity and enforceability of arbitration
agreements, while sections 12-15 regulate the appointment, independence,
and powers of arbitrators. Sections 35-37 provide limited grounds for setting
aside and refusing enforcement of arbitral awards, reinforcing the principle of
finality. Scholars such as Omollo and Musangi argue that this structure
promotes efficiency and legal certainty, particularly in complex commercial
and construction disputes.?6 Similarly, Mwaura and Gakeri observe that the
Act’s emphasis on minimal court interference has transformed arbitration into
a credible mechanism for decongesting Kenyan courts and enhancing

economic governance.?’

The Arbitration Rules 1997 complement the Act by providing procedural
guidance on the conduct of arbitral proceedings, including filing, service,
hearings, and evidentiary processes. These Rules promote consistency,
procedural fairness, and transparency, thereby strengthening the legitimacy of
arbitration as a dispute resolution mechanism. In operational terms, the Rules

2 UNCITRAL, Model Law on International Commercial Arbitration (1985).
26 O Omollo and P Musangi, Arbitration Law and Practice in Kenya (LawAfrica 2018).
2 P Mwaura and ] Gakeri, ‘Arbitration and Judicial Intervention in Kenya’ (2016) 2
KLR.
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advance the constitutional right of access to justice under Article 48 of the
Constitution of Kenya 2010, by ensuring that parties can resolve disputes
efficiently outside the formal court system.

Kenyan jurisprudence has consistently reinforced these statutory principles. In
Niazsons (K) Ltd v China Road & Bridge Corporation (Kenya), the Court of Appeal
emphasized that courts should intervene in arbitration only to support, not
supplant, the arbitral process.?s In Nyutu Agrovet Ltd v Airtel Networks Kenya
Ltd, the Supreme Court clarified that although arbitral awards are generally
final, limited appellate intervention may be permitted in exceptional
circumstances to prevent a miscarriage of justice.?” This jurisprudence reflects
a careful balance between arbitral autonomy and judicial oversight. At the
constitutional level, Article 159(2)(c)* of the Constitution of Kenya 2010
explicitly mandates courts to promote alternative dispute resolution
mechanisms, including arbitration.! This provision elevates arbitration from a
purely contractual process to a constitutionally endorsed component of
Kenya’s justice system. National policy instruments such as Kenya Vision 2030
and the Judiciary Transformation Framework (2012-2016) further entrench
arbitration as a strategic tool for improving judicial efficiency, enhancing
investor confidence, and supporting economic development.

Comparatively, Kenya's arbitration framework aligns closely with
international best practices reflected in the UK Arbitration Act 1996 and
Nigeria’s Arbitration and Mediation Act 2023.32 The UK Act has long served
as a benchmark for modern arbitration regimes, embedding principles of party
autonomy and judicial minimalism that are mirrored in Kenya’s statute.
Nigeria's 2023 Act further illustrates continental trends toward innovation
through provisions on third-party funding, online dispute resolution, and

28 Niazsons (K) Ltd v China Road & Bridge Corporation (Kenya) [2001] eKLR.
2 Nyutu Agrovet Ltd v Airtel Networks Kenya Ltd [2019] eKLR (SC).
30 Constitution of Kenya 2010
31 Tbid
32 Nigeria, Arbitration and Mediation Act 2023.
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hybrid processes.?® Despite being enacted earlier, Kenya’s Arbitration Act
remains substantively modern due to its foundation in the UNCITRAL Model
Law. As Aina notes, Kenya’s consistent judicial respect for arbitral autonomy
and its institutional growth position it as a leading arbitration hub in East
Africa.3

In the construction sector, these comparative insights carry significant practical
implications. A predictable and internationally harmonized arbitration
framework fosters investor confidence among contractors, financiers, and
public authorities. As Mustill and Boyd observe, transparent arbitral systems
are indispensable to commercial certainty.3> Gary Born similarly emphasizes
that harmonization with global standards enhances cross-border enforceability
of awards.?* Kenyan courts have echoed this position. In China Jiangxi
International Kenya Ltd v L Z Engineering Construction Ltd, the High Court
recognized arbitration as a flexible and commercially sensible mechanism for
resolving construction disputes without disrupting economically vital
projects.”

3.0 Practical Challenges and Institutional Bottlenecks

Despite Kenya’s commendable progress in institutionalizing arbitration, the
practical realities within the construction sector reveal persistent structural and
operational challenges. These challenges rooted in cost, expertise, enforcement,
and institutional awareness among others undermine arbitration’s promise of
efficiency, predictability, and accessibility. They are explained herein;

3 Ibid

3¢ K Aina, ‘Arbitration Reform in Africa’ (2019) 35 Arb Intl.

% M Mustill and S Boyd, Commercial Arbitration (2nd edn, Butterworths 1989).

% G Born, International Commercial Arbitration (2nd edn, Kluwer 2014).

87 China Jiangxi International Kenya Ltd v L Z Engineering Construction Ltd [2019] eKLR.
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(a) Cost and Accessibility

One of the most pervasive barriers to arbitration in Kenya’s construction
industry is the high cost of proceedings.3® Arbitration, often marketed as a
cheaper and faster alternative to litigation, has, in practice, become an
expensive affair.3® Arbitrators” fees, expert witness costs, and the engagement
of specialized counsel make arbitration financially inaccessible for small and
medium-sized contractors.®? A 2014 empirical study by Ndirangu observed
that most local contractors prefer litigation or informal negotiation because
arbitration costs sometimes exceed court expenses and are unpredictable due
to hourly fee structures.#* This concern resonates with findings in other
jurisdictions.*2 For instance, Redfern and Hunter observe that arbitration’s cost
efficiency is eroded when procedures mirror the complexity of litigation.*
Similarly, Gary Born argues that while arbitration was designed as an
“efficient private justice mechanism,” it now risks pricing out the very users it
was meant to serve, especially in developing economies.*

For Kenya, where the construction industry is heavily driven by public-private
partnerships and donor-funded projects, high arbitration costs also deter local
participation. The 2017 CIArb Kenya report recommended the establishment
of a fee-capping mechanism for domestic arbitration to ensure fairness and
access to justice.*> Thus, simply put, arbitration costs remain prohibitively high
for smaller contractors. Fees for arbitrators, experts, and counsel often exceed

3 Supra, note 36
% ibid
40 Tbid
4 Ndirangu, J. (2014). An empirical study of arbitration in the Kenyan construction industry
42 Tbid
4 Alan Redfern and Martin Hunter, Law and Practice of International Commercial
Arbitration (6th edn, Oxford University Press 2015).
4 Gary Born, International Commercial Arbitration (3rd edn, Kluwer Law International
2021).
4 Chartered Institute of Arbitrators (CIArb Kenya Branch), Report on Domestic
Arbitration Costs and Accessibility (CIArb Kenya, 2017).
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litigation costs. The 2014 Ndirangu study found that many contractors prefer
litigation or informal negotiation due to cost concerns.4

(b) Arbitrator Expertise/Technical Capacity

The effectiveness of construction arbitration depends significantly on the
technical competence of arbitrators. However, Kenya faces a limited pool of
arbitrators who possess both legal and engineering expertise. The absence of
interdisciplinary knowledge has occasionally resulted in flawed awards that
do not properly reflect industry realities. In Junctions Apartments v CM
Construction EA Ltd* the High Court remitted an arbitral award for
reconsideration, finding that the arbitrator had misunderstood key technical
evidence regarding quantity surveying, leading to an inequitable outcome.
This mirrors concerns raised by David St. John Sutton and Judith Gill, who
note that “construction arbitration demands a fusion of technical and legal
acumen to avoid miscarriages of justice disguised as technical findings.”4

To address this, the Institution of Engineers of Kenya (IEK) and the
Architectural Association of Kenya (AAK) have introduced professional
development programmes in arbitration and contract administration.
However, uptake remains low outside urban centers, limiting the growth of a
technically proficient arbitral panel.5

(c) Enforcement and Judicial Intervention

While section 36 of the Arbitration Act 1995 guarantees the recognition and
enforcement of arbitral awards, enforcement remains inconsistent due to
procedural bottlenecks and judicial intervention. In Muthoka v Twiga

46 Supra, note 42
47 Junctions Apartments v CM Construction EA Ltd [2025] eKLR
48 [bid
4 David St. John Sutton, Judith Gill and Matthew Gearing, Russell on Arbitration (24th
edn, Sweet & Maxwell 2015).
% Institution of Engineers of Kenya (IEK), Annual Report on ADR and Professional
Training (2022).
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Construction Ltd [2023],5' the High Court grappled with a section 17(6)
jurisdictional challenge, illustrating how parties sometimes use court processes
strategically to delay enforcement.’? Although judicial oversight serves as a
necessary safeguard for due process, excessive interference can undermine
arbitration’s core principles of finality and autonomy.

The Supreme Court in Nyutu Agrovet Ltd v Airtel Networks Kenya Ltd [supra]
cautioned that judicial review of arbitral awards should remain “exceptional
and sparing” to preserve the sanctity of the arbitral process. Comparatively,
the English courts have maintained a similarly restrained approach. In Lesotho
Highlands Development Authority v Impregilo SpA [2005],5 Lord Steyn
emphasized that arbitration’s efficiency depends on “minimal curial
interference” and respect for party autonomy.>*

(d) Institutional Weaknesses

Kenya’s institutional framework for arbitration, anchored by the Nairobi
Centre for International Arbitration (NCIA) has significantly enhanced
procedural integrity and international visibility. However, utilization remains
limited. Many local contractors still prefer ad hoc arbitration or refer disputes
abroad under FIDIC contracts, due to limited awareness and perceived
bureaucracy at NCIA.55 A 2021 Nairobi Law Monthly report highlighted that
less than 25% of construction-related arbitrations in Kenya are conducted
under NCIA Rules, despite the Centre’s modern facilities and internationally
aligned framework.% The NCIA’s potential as a regional hub is therefore
underutilized, particularly when compared to the Kigali International
Arbitration Centre (KIAC) and Cairo Regional Centre for International

51 Muthoka v Twiga Construction Ltd [2023] eKLR
52 Jbid
53 Lesotho Highlands Development Authority v Impregilo SpA [2005] UKHL 43
54 Ibid
5 Nairobi Centre for International Arbitration (NCIA), Annual Report 2022/2023.
5% Rebuilding Confidence in Arbitration: Kenya’s Institutional Challenge Nairobi Law
Monthly (March 2021) 34.
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Commercial Arbitration (CRCICA), both of which have achieved higher case
throughput.5”

As Okekeifere Inaku notes, institutional arbitration thrives only when
“national policy, industry confidence, and public awareness converge to
support its use as the default dispute resolution forum.”# Kenya’'s current
challenge is thus one of capacity and confidence, not legislative deficiency.
(e) Delays and Procedural Inefficiency

While arbitration is designed to be faster than litigation, in practice, prolonged
proceedings have become increasingly common in Kenya’s construction
disputes. Arbitrations involving complex engineering contracts often drag on
for months, sometimes years, undermining the efficiency rationale of
arbitration. Several factors contribute to these delays: excessive adjournments,
procedural wrangling, and arbitrators managing multiple concurrent
appointments. In Kenya National Highways Authority v China Wu Yi Company Ltd
[2021],% the court criticized the parties for “turning arbitration into an
extension of litigation,” citing unnecessary procedural motions.

A 2020 World Bank report on Kenya’s infrastructure projects observed that the
average lifespan of a construction arbitration in Kenya is between 14-18
months, far exceeding the ideal six months envisaged under many standard
contracts.®! Another 2021 study by the Chartered Institute of Arbitrators
(Kenya Branch) found that an average construction arbitration in Kenya can
last between 18 to 36 months, which is almost comparable to court litigation
timelines.t2 These delays undermine arbitration’s intended purpose efficiency
and expediency. Internationally, similar concerns have been echoed in Costain

57 Kigali International Arbitration Centre (KIAC), Activity Report 2022.
% Okekeifere A Inaku, Institutional Arbitration in Africa: Capacity, Confidence and
Competence (African Arbitration Review, 2021).
5 Kenya National Highways Authority v China Wu Yi Company Ltd [2021] eKLR
60 Ibid
61 World Bank, Infrastructure Development and Dispute Resolution in Kenya: Policy Review
Report (World Bank, 2020).
62 Chartered Institute of Arbitrators (Kenya Branch), Survey on Efficiency of Arbitration
in Kenya’s Construction Sector (CIArb Kenya, 2021).
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Ltd v Bechtel Ltd [2005] EWHC,% where the English Technology and
Construction Court observed that poorly managed arbitral processes could
result in “litigation by another name.” This underscores the need for strict
procedural discipline and active case management by arbitrators. Although the
Nairobi Centre for International Arbitration (NCIA) has improved procedural
infrastructure, its utilization remains limited. Awareness of NCIA rules among
local contractors is still low, and many prefer ad hoc arbitration.

3.1 Emerging Trends in Construction Arbitration in Kenya

Arbitration within Kenya’s construction industry has undergone a remarkable
transformation, mirroring the country’s infrastructural ambitions and its
integration into the global commercial ecosystem. Over the past two decades,
the sector has witnessed a steady evolution from ad hoc and informally
managed proceedings to institutionalized, professionalized, and
internationally aligned arbitration practices. This shift has been driven by a
combination of legislative reforms, judicial support, capacity building, and a
growing preference among contractors, engineers, and developers for efficient
and technically informed dispute resolution mechanisms.

At the heart of this transformation lies the Arbitration Act, 1995, which
domesticated the UNCITRAL Model Law on International Commercial
Arbitration (1985), thereby aligning Kenya’s arbitration framework with
internationally accepted principles such as party autonomy, procedural
flexibility, and limited court intervention.¢* The Arbitration (Amendment) Bill,
2023 further demonstrates Kenya’'s responsiveness to emerging global trends
by proposing digital hearings, recognition of emergency arbitrators, and
enhanced enforcement mechanisms, all of which are critical in construction
disputes that demand speed and technical precision.®> Institutionally, the
Nairobi Centre for International Arbitration (NCIA) has played a
transformative role by providing a structured forum for both domestic and

63 Costain Ltd v Bechtel Ltd [2005] EWHC 1018 (TCC)
64 UNCITRAL, Model Law on International Commercial Arbitration (United Nations 1985).
65 Arbitration (Amendment) Bill, 2023 (Republic of Kenya).
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international construction disputes. The NCIA’s adoption of its own
Arbitration Rules (2015), modelled on global standards such as those of the
LCIA and ICC, signifies a deliberate move toward positioning Kenya as a
regional arbitration hub for infrastructure-related disputes.®® The Chartered
Institute of Arbitrators (CIArb) Kenya Branch has complemented this
institutional growth through professional training, accreditation, and
publication of construction arbitration guidelines efforts that have significantly
raised professional standards and confidence in arbitral processes.”

Kenyan courts have shown greater deference to arbitration agreements and
awards, in line with the pro-arbitration stance of the Arbitration Act 1995. In
Nyutu Agrovet Ltd v Airtel Networks Kenya Ltd & Another (2019), the Supreme
Court emphasized that judicial intervention in arbitration is limited and can
only occur where an arbitral award offends the law or public policy.®
Similarly, in Christ for All Nations v Apollo Insurance Co Ltd, the Court of Appeal
reaffirmed the principle of finality of arbitral awards, noting that arbitration
provides commercial parties autonomy and certainty. This jurisprudence has
encouraged confidence among construction stakeholders, leading to less
reluctance to submit disputes to arbitration instead of litigation.®

Another defining trend in Kenya’s construction arbitration is the ever-
increasing adoption and use of hybrid and multi-tier dispute resolution
mechanisms, which blend arbitration with other alternative dispute resolution
(ADR) methods such as mediation, adjudication, and conciliation. This reflects
a deliberate move toward dispute avoidance and early conflict management,
recognizing that construction disputes, if left unchecked, can derail project

66 Nairobi Centre for International Arbitration Act 2013, s 4; NCIA Arbitration Rules
2015.
7 Chartered Institute of Arbitrators (CIArb) Kenya Branch, Construction Industry
Practice Notes (CIArb Kenya 2021).
% Supra Note, 42
¢ Supra Note, 43
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timelines, escalate costs, and strain contractual relationships.”? In modern
Kenyan construction contracts, especially those financed by international
development institutions like the African Development Bank (AfDB), the
World Bank, and the European Investment Bank (EIB), multi-tier clauses have
become a standard feature. These clauses typically require parties to engage in
negotiation, followed by Dispute Adjudication Board (DAB) or Dispute
Avoidance/Adjudication Board (DAAB) proceedings, before resorting to
arbitration as a final measure.” Such frameworks are increasingly embedded
in contracts under the FIDIC 2017 Suite, which emphasizes dispute avoidance
mechanisms over adversarial litigation.”

This multi-layered approach ensures that disagreements are addressed
promptly and constructively during the project lifecycle, rather than after
completion when positions have hardened. The Dispute Adjudication Board
(DAB); a neutral panel of technical and legal experts, plays a pivotal role by
offering binding but interim determinations on-site disputes. If unchallenged,
these determinations become final, thus maintaining project momentum.” In
complex infrastructure projects such as highways, energy plants, and water
supply systems, this has proven invaluable in preventing work stoppages and
fostering cooperative project delivery. Kenya’s experience reflects a broader
global paradigm shift in construction dispute management, where hybrid
systems are favored for their efficiency, cost-effectiveness, and relationship-
preserving potential. The FIDIC 2017 Conditions of Contract, for example,
replaced the traditional DAB with the Dispute Avoidance/Adjudication Board
(DAAB), tasked not only with resolving disputes but also with proactively

70 Kariuki Muigua, Alternative Dispute Resolution and Access to Justice in Kenya
(Strathmore University Press 2022) 145-150
71 African Development Bank, Standard Bidding Documents for Procurement of Works
(AfDB 2020) cI 20.
72 Fédération Internationale des Ingénieurs-Conseils (FIDIC), Conditions of Contract for
Construction for Building and Engineering Works Designed by the Employer (2nd edn, FIDIC
2017) cl 21.
73 Cees de Jong and Paul van der Woude, The Role of Dispute Adjudication Boards in
FIDIC Contracts (2018) 34 Construction Law Journal 59.
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preventing them through early engagement.” This mirrors developments in
other jurisdictions, such as the United Kingdom, where statutory adjudication
under the Housing Grants, Construction and Regeneration Act 1996 has long
promoted speedy, interim resolutions to keep projects moving.”s

Kenya’s domestic framework is steadily embracing these innovations. Major
public-private partnership (PPP) projects, including those under the Kenya
Roads Board and Kenya Electricity Generating Company (KenGen), now
routinely integrate adjudication and mediation phases before arbitration. This
hybridization aligns with the Constitution of Kenya, 2010, particularly Article
159(2)(c), which directs courts and tribunals to promote ADR mechanisms.?
This trend resonates strongly with Kenya’s Vision 2030 infrastructural agenda,
which envisions a robust, investor-friendly environment underpinned by
efficient dispute management systems. The government’s commitment to
large-scale infrastructure development, ranging from the Standard Gauge
Railway to LAPSSET Corridor and affordable housing projects, has created
demand for predictable, rapid, and relationship-sensitive dispute
mechanisms.”” Multi-tier dispute resolution processes serve this policy
objective by reducing the frequency of full arbitral hearings, promoting project
continuity, and enhancing Kenya’'s reputation as a stable and arbitration-
friendly jurisdiction.

In sum, the growth of hybrid dispute resolution frameworks in Kenya's
construction sector represents both a practical necessity and a strategic
evolution. It embodies a commitment to international best practices while
responding to the unique challenges of complex, high-value infrastructure
development. By integrating adjudication, mediation, and arbitration into a

74 Fédération Internationale des Ingénieurs-Conseils (FIDIC), The FIDIC Golden
Principles (FIDIC 2019) 12-14.
75 Housing Grants, Construction and Regeneration Act 1996 (UK) s 108.
76 Constitution of Kenya 2010, art 159(2)(c).
77 Government of Kenya, Kenya Vision 2030: The Third Medium Term Plan (2023-2027)
(Ministry of National Planning and Vision 2030 Secretariat 2023) 56-60.
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single continuum, Kenya is redefining how construction conflicts are managed,
prioritizing collaboration, speed, and efficiency over confrontation and delay.”

4. Judicial Attitudes and Emerging Jurisprudence on Arbitration in Kenya
The Kenyan judiciary has been instrumental in shaping the country’s
arbitration landscape. While the Arbitration Act, 1995 (as amended in 2009)
provides a legislative foundation anchored in the UNCITRAL Model Law,”
the real test of arbitration’s effectiveness lies in how courts interpret and apply
this law. In a country where the construction industry is one of the largest
economic drivers fueling infrastructure, housing, and industrial development;
judicial attitude towards arbitration carries immense practical significance.

Construction disputes often involve complex technicalities, multimillion-
shilling projects, and international contractors. In such a setting, the courts’
approach to arbitration determines whether parties can rely on quick, final, and
expert-driven dispute resolution or whether they risk being pulled back into
the protracted orbit of litigation.8 Over time, Kenyan jurisprudence has
evolved from judicial control to judicial partnership, with courts increasingly
acknowledging arbitration as an equal, autonomous mechanism deserving of
protection and respect.8!

The discussion below explores this evolution through four lenses: (1) the
historical shift in judicial attitudes, (2) case law on enforcement and setting
aside of awards, (3) judicial interpretation of Section 35 of the Arbitration Act,
and (4) implications for Kenya’s construction sector. Central to this discussion
are key decisions such as Christ for All Nations v Apollo Insurance Co Ltd, Anne
Mumbi Hinga v Victoria Njoki Gathara, and Nyutu Agrovet Ltd v Airtel Networks
Kenya Ltd.

78 United Nations Commission on International Trade Law (UNCITRAL), Technical
Notes on Mediation (2019) para 6.
7 United Nations Commission on International Trade Law (UNCITRAL), Model Law
on International Commercial Arbitration (1985, amended 2006)
80 Construction and Engineering Laws and Regulations Report, Kenya.
81]bid
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Historically, Kenyan courts viewed arbitration with suspicion, treating it as a
process subordinate to judicial oversight. This attitude reflected a colonial
legacy where arbitration was seen as a lesser form of justice. Judges were
reluctant to limit their jurisdiction, often revisiting arbitral awards on grounds
of fairness or perceived error. The turning point came in Christ for All Nations
v Apollo Insurance Co Ltd. The Court of Appeal declared that once parties have
chosen arbitration, courts must respect that agreement and avoid unnecessary
interference.®2 The court held that “it is the duty of the court to hold the parties
to their bargain,” reaffirming that judicial intervention is only permissible in
instances expressly provided for in the Arbitration Act. This case signified a
paradigm shift; arbitration was no longer seen as an alternative to litigation,
but as a parallel system of justice built on party autonomy and finality.

Following this shift, Kenyan courts increasingly positioned themselves as
guardians rather than gatekeepers of arbitration. The promulgation of the
Constitution of Kenya, 2010, cemented this attitude. Article 159(2)(c) explicitly
requires courts to promote alternative dispute resolution (ADR), including
arbitration.®® This constitutional endorsement transformed arbitration from a
private contractual choice to a constitutionally protected mode of justice
delivery. This judicial evolution reflects an awareness that arbitration
complements the judicial process by reducing case backlogs and enhancing
access to justice, especially in sectors like construction where technical
expertise and efficiency are paramount. As Professor Kariuki Muigua notes,
“courts that support arbitration enhance economic growth by ensuring
contractual predictability and stability.84

4.1 Lessons and Best Practices for Kenya
The lessons from these jurisdictions provide a clear roadmap for Kenya's
construction arbitration sector. First, Kenya should enhance institutional

82 Supra Note, 58
8 Supra Note, 36
8¢ Kariuki Muigua, Settling Disputes through Arbitration in Kenya (Glenwood
publishers 2013)
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specialization. Institutions like the Nairobi Centre for International Arbitration
(NCIA) and the Chartered Institute of Arbitrators (Kenya Branch) could
establish dedicated Construction Arbitration Divisions, similar to Royal
Institution of Chartered Surveyors (RICS) in the UK or Arbitration Foundation
of Southern Africa (AFSA) in South Africa.85 Such specialization ensures that
arbitrators possess both legal and technical expertise, which is crucial in
construction disputes involving engineering or design issues.

Second, Kenya could modernize its procedural rules by incorporating
innovations such as emergency arbitrators, expedited timelines, and document
only arbitration for low-value disputes.8¢ These mechanisms, successfully used
by Singapore International Arbitration Centre (SIAC) and Hong Kong
International Arbitration Centre (HKIAC), would make arbitration faster and
more accessible. Third, digitalization and case management systems should be
prioritized. Adopting secure online filing, scheduling, and communication
platforms as used by Hong Kong International Arbitration Centre (HKIAC)
would reduce administrative delays and improve transparency.s”

Fourth, Kenya should strengthen judicial support for arbitration. Courts must
consistently uphold the principle of minimal interference, as reaffirmed in
Nyutu Agrovet Ltd v Airtel Networks Kenya Ltd, where the Supreme Court of
Kenya acknowledged the need for finality in arbitral awards while allowing
limited review in cases of gross injustice.8 This balance between independence
and accountability is essential for building trust in Kenya’s arbitration system.
Finally, Kenya could invest in capacity building and training for arbitrators,
particularly those handling construction disputes. Partnerships with
institutions such as Singapore International Arbitration Centre (SIAC), Hong
Kong International Arbitration Centre (HKIAC), and Arbitration Foundation

85 CIArb (Kenya Branch), Emerging Trends (2022)
86 Lucy Reed, Efficiency in International Arbitration (2020).
8 Hong Kong International Arbitration Centre (HKIAC), Online Case Management
Guidelines (2021).
8 Supra Note, 68
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of Southern Africa (AFSA) could provide professional development
opportunities, improving the quality and credibility of local arbitration.s®

4.2 Regional Integration and Harmonization within Africa

The African continent is increasingly recognizing the importance of
harmonizing arbitration practices. The Organization for the Harmonization of
Business Law in Africa (OHADA) has successfully unified arbitration laws
among its 17 member states, demonstrating that regional cooperation enhances
legal predictability and investor confidence.®® The African Continental Free
Trade Area (ACFTA) offers a similar opportunity for continental alighment. Its
Dispute Settlement Protocol (2021) proposes a continent-wide mechanism for
resolving trade and investment disputes, potentially including arbitration
frameworks.”? A harmonized system would make it easier to enforce arbitral
awards across borders, reducing transaction costs for multinational
construction projects.

Kenya, along with South Africa, Nigeria, and Rwanda, could spearhead the
development of a Pan-African Construction Arbitration Network. This would
enable collaboration among institutions such as the Nairobi Centre for
International Arbitration (NCIA), Kigali International Arbitration Centre
(KIAC), and Arbitration Foundation of Southern Africa (AFSA), fostering
shared training programs, cross-border enforcement mechanisms, and
standardized arbitration procedures.”2 Regional integration would also
address one of Africa’s biggest challenges fragmented arbitration laws and
promote confidence among international investors engaged in cross-border
construction projects. By embracing harmonization and learning from
successful jurisdictions, Kenya can position itself as a leading arbitration
destination in Africa.

89 Nairobi Centre for International Arbitration (NCIA), Capacity Building Report
(2022).s
“Organization for the Harmonization of Business Law in Africa (OHADA) Uniform
Act on Arbitration (1999).
91 African Continental Free Trade Area (ACFTA), Dispute Settlement Protocol (2021).
92 Kigali International Arbitration Centre (KIAC), Annual Report (2023).
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5. Recommendations and Conclusion

This final chapter brings together the ideas, arguments, and lessons explored
throughout the research. It summarizes the key findings about the strengths,
weaknesses, and opportunities that exist within Kenya’s construction
arbitration framework. More importantly, it presents clear and realistic
recommendations on how Kenya can improve the efficiency, credibility, and
accessibility of its arbitration system especially in the construction sector,
which remains one of the country’s most important economic pillars. The
discussion also reflects on how policy and legislative reforms, technological
innovation, and capacity building can work together to strengthen arbitration
practice. In doing so, the chapter emphasizes that an effective arbitration
system is not only a tool for resolving disputes, but also a driver of sustainable
development, investment growth, and professional excellence.

Drawing from both Kenyan experiences and lessons from other jurisdictions
such as the United Kingdom, Singapore, Hong Kong, and South Africa, this
chapter aims to paint a realistic picture of what a strong, future-ready
arbitration regime could look like, one that balances legal certainty with
flexibility, and efficiency with fairness.

5.1 Recommendations

(a) Legal and Legislative Reforms

To consolidate arbitration’s effectiveness, Kenya must reform its legislative
and procedural framework. The Arbitration Act 1995 should be amended to:

1. Introduce statutory timelines for the constitution of tribunals and
rendering of awards to curb procedural drift.

2. Limit court intervention strictly to exceptional circumstances, adopting
Singapore’s minimalist judicial model under Arbitration Act (Cap. 10,
2002).

3. Establish a fast-track procedure for low-value construction disputes,
modeled after India’s Arbitration and Conciliation (Amendment) Act 2019,
which mandates conclusion of certain arbitrations within six months.

Further, harmonization between the Public Procurement and Asset Disposal Act
(2015) and arbitration statutes is vital to ensure consistent dispute management
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in public works contracts. Legislative clarity would enhance predictability and
reduce jurisdictional ambiguity.%

(b) Contractual Standardization and Risk Management

A standardized contractual framework is essential to eliminate inconsistency
and uncertainty in arbitration clauses across Kenya’s construction industry.%
Currently, many contracts, especially those drafted without professional
guidance contain poorly worded or conflicting dispute resolution provisions,
which often lead to jurisdictional objections and delays in the arbitral process.%
To address this, the National Construction Authority (NCA), in collaboration
with the Nairobi Centre for International Arbitration (NCIA) and leading
professional bodies such as the Institution of Engineers of Kenya (IEK) and the
Architectural Association of Kenya (AAK),% should consider developing and
publishing Kenya Construction Arbitration Guidelines (KCAG). This model
framework would integrate the dispute resolution procedures of the FIDIC
2017 Suite,%7 the NCIA Arbitration Rules, and recognized international best
practices, providing a harmonized and reliable basis for drafting and
interpreting arbitration clauses in construction contracts.”

Moreover, capacity-building programs targeting engineers, contractors,
project managers, and legal practitioners should emphasize dispute avoidance
techniques and the importance of precise clause drafting. This proactive
approach aligns with the United Kingdom’s Construction Industry Board (CIB)
initiative, which identifies dispute avoidance and early neutral evaluation as

BPublic Procurement and Asset Disposal Act (2015).
%Muigua, K., Settling Disputes through Arbitration in Kenya, (3rd edition Glenwood
Publishers 2017).
% Kariuki Muigua, Resolving Construction Disputes in Kenya: A Focus on Arbitration
(Strathmore University Press 2020).
% Federation Internationale des Ingenieurs-Conseils (FIDIC), Conditions of Contract for
Construction (Red Book, 2017).
97 Ibid
% Ibid
% Nairobi Centre for International Arbitration (NCIA), Arbitration Rules 2021 (NCIA
Publications 2021).
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integral components of sound project management, aiming to reduce
adversarial culture in the sector.1® The Kenyan construction sector can learn
from such models to institutionalize preventive dispute management, thereby
enhancing efficiency and investor confidence in infrastructure delivery.10!

(c) Institutional Modernization and Technological Adoption

To strengthen its role as a regional hub for construction dispute resolution, the
Nairobi Centre for International Arbitration (NCIA) should accelerate the
digitization of arbitral processes, including the adoption of virtual hearings,
electronic filing systems, and Al-supported document management platforms.
Such reforms would enhance procedural efficiency, transparency, and
accessibility while reducing administrative delays and operational costs.12
Kenya can draw valuable lessons from Singapore’s Maxwell Chambers'%* and
the Hong Kong International Arbitration Centre (HKIAC),!¢ both of which
have implemented comprehensive digital case management systems that allow
secure, paperless arbitration.1% These innovations align with Kenya’s broader
digital transformation agenda under the National ICT Policy 2020, promoting
sustainable and technology-driven justice delivery.106

Beyond digitalization, the NCIA should also consider establishing a
specialized Construction Arbitration Division, staffed with technical experts in

100 Construction Industry Board (UK), Code of Practice for the Selection of Sub-Contractors
and Dispute Avoidance Procedures (CIB Report, London 1998).
101 National Construction Authority (NCA), Construction Industry Policy Framework
(NCA Policy Paper 2022).
102 Kariuki Muigua, The Role of Technology in Promoting Access to Justice in Kenya
(Glenwood Publishers 2022) 45-47.
103 Singapore International Arbitration Centre, Maxwell Chambers: Leading the Digital
Future of Arbitration (SIAC Annual Report 2021). https:/ /www.siac.org.sg <accessed 1
November 2025>.
104 Hong Kong International Arbitration Centre, HKIAC Virtual Arbitration and Online
Case Management Protocol (HKIAC Report 2021). https:/ /www.hkiac.org <accessed 1
November 2025>.
105 Ibid
106 Ministry of Information, Communication and Technology (Kenya), National ICT
Policy 2020 (Government Printer 2020).
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civil engineering, architecture, and quantity surveying to handle complex
construction disputes efficiently.? Such an initiative would mirror
international best practices, where leading arbitral institutions like the
Singapore International Arbitration Centre (SIAC)8 and the Dubai
International Arbitration Centre (DIAC)'® maintain specialized divisions to
enhance subject-matter expertise.l1 Institutional segmentation of this nature
would not only improve the quality of arbitral awards but also position the
NCIA as a regional leader in construction arbitration, capable of handling the
increasingly technical and multi-stakeholder disputes arising from East
Africa’s infrastructure boom.!!!

(d) Cost Rationalization and Accessibility

High arbitration costs in Kenya’s construction sector continue to
disproportionately disadvantage small and medium-sized contractors,
limiting their effective access to justice.’2 Arbitration, though intended to offer
a faster and more flexible alternative to litigation, often mirrors the cost
structure of formal court processes due to high tribunal fees, professional costs,
and administrative charges.’’3 As a result, many smaller contractors are
deterred from pursuing legitimate claims or enforcing contractual rights,

107 Nairobi Centre for International Arbitration (NCIA), Strategic Plan 2023-2028:
Strengthening Kenya’s Position as an Arbitration Hub (NCIA Publications 2023).

108 Singapore International Arbitration Centre (SIAC), Annual Report 2022: Specialised
Divisions and Innovation in Practice (SIAC 2022) 14-16

109 Dubai International Arbitration Centre (DIAC), Procedural Innovations and Specialized
Panels (DIAC Annual Report 2021).

10 Ibid

11 PLO Lumumba and Kariuki Muigua, Institutional Arbitration and Infrastructure
Development in Africa (Strathmore Law Journal 2021) 102-104.

12 Lucy Muthoni, Challenges Facing Construction Arbitration in Kenya (2022) 15 Kenya
Law Review 45-47.

13 Robert N Ndirangu, Influence of Arbitration on Dispute Resolution in the
Construction Industry: A Case of Nairobi County (MA thesis, University of Nairobi
2014) https://erepository.uonbi.ac.ke/handle/11295/76236 <accessed 1 November
2025>.
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undermining the constitutional guarantee of access to justice under Article 48
of the Constitution of Kenya 2010.114

To address this imbalance, the Nairobi Centre for International Arbitration
(NCTIA) should introduce a graduated fee structure that scales costs according
to the monetary value of claims.’’5 Such a framework would align with
international best practices and promote inclusivity without compromising
institutional sustainability. The establishment of a Construction Arbitration
Legal Aid Fund (CALAF), jointly supported by the Government of Kenya,
development partners, and industry associations could further subsidize
arbitration costs for small-scale contractors.!¢ Lessons can be drawn from the
Arbitration Foundation of Southern Africa (AFSA), which operates pro bono
panels and low-fee mechanisms for small-value construction disputes,
demonstrating how hybrid funding can sustain both efficiency and equity.”
Incorporating these models into Kenya’s institutional framework would
ensure that arbitration remains accessible, affordable, and aligned with the
constitutional and developmental aspirations of the country’s Vision 2030.118

(e) Capacity Building and Professional Training

The shortage of technically proficient arbitrators continues to be a major
bottleneck in the development of Kenya's construction arbitration
framework.1® Many arbitrators possess sound legal training but lack adequate
technical grounding in construction methodologies, engineering concepts, or
project management dynamics. This gap often leads to procedural
inefficiencies, misinterpretation of technical evidence, and overreliance on

114 Constitution of Kenya 2010, art 48.
15 Nairobi Centre for International Arbitration (NCIA), Strategic Plan 2023-2028:
Strengthening Kenya's Position as an Arbitration Hub (NCIA Publications 2023) 23.
16 Ministry of Justice (Kenya), Policy on Alternative Dispute Resolution (Nairobi, 2018)
44-46.
17 Arbitration Foundation of Southern Africa (AFSA), Annual Report 2023
(Johannesburg 2023) 19-20.
118 Republic of Kenya, Vision 2030 (Government Printer 2007) 58.
19 Kariuki Muigua, Settling Disputes through Arbitration in Kenya (Glenwood Publishers
2013) 145-147.
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expert witnesses, which collectively inflate costs and prolong arbitral
proceedings.120

To address this capacity deficit, the Nairobi Centre for International
Arbitration (NCIA), in collaboration with leading universities and the
Chartered Institute of Arbitrators (CIArb) Kenya Branch, should establish a
national certification and accreditation program for construction arbitrators.12!
Such a program would harmonize arbitration education and standardize
competency benchmarks across the profession. The proposed curriculum
should integrate both legal doctrine covering principles of contract, tort, and
evidence and technical modules in project management, valuation, quantity
surveying, and construction technology.?2 Moreover, continuous professional
development (CPD) must be made mandatory for accredited arbitrators to
ensure consistent exposure to evolving industry standards.’?® This should
include training on Building Information Modelling (BIM), green construction
practices, and digital dispute resolution technologies that are reshaping the
construction ecosystem globally.?* The integration of technical proficiency
with legal expertise would not only enhance the credibility of arbitral tribunals
but also align Kenya’s practice with international standards as reflected in
jurisdictions such as the United Kingdom and Singapore.1%

120 Lucy Muthoni, Challenges Facing Construction Arbitration in Kenya (2022) 15 Kenya
Law Review 52-53.
121 Nairobi Centre for International Arbitration (NCIA), Capacity Building Report (2022)
18-20
12 Chartered Institute of Arbitrators (CIArb) (Kenya Branch), Construction Industry
Practice Notes (CIArb Kenya 2022) 10-12.
123 Ministry of Justice (Kenya), Policy on Alternative Dispute Resolution (Nairobi, 2018)
37.
124 Building Information Modelling (BIM) Council of Kenya, Digital Construction
Transformation Report (2021) 23-25.
125 Technology and Construction Court (UK), Guidelines on Arbitration Support (2022)
11-13; Singapore International Arbitration Centre (SIAC), Rules (2016) r 13.
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(f) Judicial Sensitization and Specialized Arbitration Benches

Judicial interpretation plays a pivotal role in either promoting or frustrating
the effectiveness of arbitration.’26 Courts act as both gatekeepers and guardians
of arbitral integrity — ensuring due process while respecting the autonomy of
parties. However, inconsistent judicial approaches in Kenya have occasionally
led to uncertainty, particularly in the enforcement and setting aside of arbitral
awards under sections 35 and 36 of the Arbitration Act, 1995.127 To address this,
the Judiciary Training Institute (JTI) should intensify specialized judicial
training for judges handling arbitration-related applications.'?® This initiative
would enhance judicial consistency, foster predictability, and reduce delays in
enforcement proceedings. The integration of arbitration modules into JTI's
continuous professional development curriculum would also align Kenya’s
judicial practice with emerging global standards.1?

Furthermore, the establishment of specialized arbitration benches within the
Commercial and Tax Division of the High Court, similar to the model adopted
in India’s Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts Act, 2015, and the Technology and
Construction Court (TCC)#3! in the United Kingdom could significantly
enhance institutional efficiency.’® These specialized benches would ensure
that arbitration-related disputes are handled by judges with expertise in both

126 Kariuki Muigua, Settling Disputes through Arbitration in Kenya (Glenwood Publishers
2013) 167-169.
127 Nyutu Agrovet Ltd v Airtel Networks Kenya Ltd [2019] eKLR (Supreme Court of
Kenya).
128 Judiciary Training Institute (JTI), Judicial Education and Training Framework on
Arbitration and ADR (JTI, 2022) 12-14.
129 S Gakeri, Placing Kenya on the Global Platform: An Evaluation of the Legal
Framework on Arbitration and ADR, (2011) 1 International Journal of Humanities and
Social Science 4, 15.
130 Commercial Courts, Commercial Division and Commercial Appellate Division of High
Courts Act (India, 2015)
131 Technology and Construction Court (UK), Guidelines on Arbitration Support (2022) 7-
8.
132 [bid
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procedural and substantive aspects of arbitral law, thus strengthening Kenya’s
position as a credible arbitration-friendly jurisdiction.13?

5.2 Concluding Reflections

This study concludes that while Kenya has made commendable progress in
embedding arbitration within its construction sector, the journey toward a
robust arbitration regime remains incomplete. The legislative framework
anchored in the Arbitration Act (Cap 49, Laws of Kenya) and the Nairobi Centre
for International Arbitration Act (No. 26 of 2013) is sound, but the real challenge
lies in effective implementation, institutional coherence, and cultural
adaptation.’® Comparative experiences from Singapore, Hong Kong, and the
United Kingdom reveal that the success of arbitration depends on three
interlocking pillars: autonomy, efficiency, and expertise.135

Kenya must therefore nurture not merely procedural rules but a culture of
arbitration, one that values technical competence, timeliness, and respect for
contractual integrity.3¢ Looking ahead, arbitration in Kenya’s construction
industry will increasingly intersect with technology, sustainability, and
globalization. As infrastructure projects become more complex, the need for
technically sophisticated dispute resolution mechanisms will intensify.137 If the
proposed reforms are implemented, Kenya stands poised to emerge not only
as a regional arbitration hub but also as a model for Africa’s evolving
construction law landscape. Ultimately, a robust arbitration regime will ensure

133 Redfern and Hunter, Law and Practice of International Commercial Arbitration (6th edn,
OUP 2015) 54-56.
134 Arbitration Act (Cap 49, Laws of Kenya); Nairobi Centre for International
Arbitration Act, No. 26 of 2013.
135 Queen Mary University of London, 2021 International Arbitration Survey: Adapting
Arbitration to a Changing World (2021).
136 Kariuki Muigua, Settling Disputes through Arbitration in Kenya
137 Lucy Reed, Efficiency in International Arbitration (OUP 2020); Catherine Rogers, Ethics
in International Arbitration (OUP 2014).
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that disputes do not hinder development but rather catalyze it, transforming
contention into continuity and law into progress.13

Kenya’'s judicial engagement with arbitration has undergone a profound
transformation. The journey from Christ for All Nations to Nyutu Agrovet reflects
a judiciary learning to balance its constitutional duty to administer justice with
the imperative to respect arbitral autonomy. Contemporary Kenyan
jurisprudence reflects a deliberate shift towards a facilitative, rather than
interventionist, judicial approach to arbitration.’® Courts now consistently
emphasize party autonomy and restrict judicial interference to the limited
circumstances expressly provided for under the Arbitration Act, in line with
international arbitral best practice.l®0 This pro-arbitration evolution has
enhanced the robustness of Kenya’s arbitration framework and underpins the
country’s strategic ambition to position itself as a regional hub for construction
arbitration.41

Still, challenges remain. Occasional inconsistency, limited judicial
specialization in arbitration matters, and capacity gaps among practitioners
continue to test the system. Yet, the trend is unmistakably forward-looking a
judiciary that sees arbitration not as a rival, but as a partner in delivering justice
efficiently, commercially, and with integrity.142

138 Nairobi Centre for International Arbitration (NCIA), Strategic Plan 2023-2028 (NCIA
2023).
139 Kariuki Muigua, Settling Disputes Through Arbitration in Kenya (Glenwood
Publishers 2012).
140 [bid
141 [bid
142 John Otieno Abwuor, Role of Courts in Arbitration: A Critical Analysis of the
Kenyan Arbitration Act No. 4 of 1995 (LLM Thesis, University of Nairobi) 2012.
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Guidelines for Submissions

Alternative Dispute Resolution is a peer-reviewed/refereed publication of
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provide a platform and window for relevant and timely issues related to
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Alternative Dispute Resolution welcomes and encourages submission of
articles focusing on general, economic and political issues affecting
alternative dispute resolution as the preferred dispute resolution settlement
mechanisms.

Articles should be sent as a word document, to the editor
(editor@ciarbkenya.org/ c.c.: admin@kmco.co.ke) and a copy to the editorial
group (adrjournal@ciarbkenya.org). Articles should ideally be around 3,500
- 5,000 words although special articles of up to a maximum of 7,500 words
could be considered.

Articles should be sent to the editor to reach him not later than 30th July,
2026. Articles received after this date may not be considered for the next issue.

Other guidelines for contributors are listed at the end of each publication. The

Editor Board receives and considers each article but does not guarantee
publication.
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Guidelines for Submissions

The Editorial Board welcomes and encourages submission of articles within
the following acceptable framework.

Each submission: -
should be written in English
should conform to international standards and must be one’s original Writing

should ideally be between 3,500 and 5,000 words although in special cases
certain articles with not more than 7,500 words could be considered

should include the author’(s) name and contacts details
should include footnotes numbered
must be relevant and accurate

should be on current issues and developments.
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